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SEX ZRNNAT 
Oral 
YESTER 


Abstract 
PUBLIC SERVICES-STATE SERVICES - KERALA PORT 

SERVICE - SPECIAL RULES - ISSUED . 


PUBLIC (RULES ) DEPARTMENT 
G. O. ( P ) No. 637. 

Dated , Trivandrum , 3rd October 1960. 


ORDER 
In exercise of the powers conferred by the proviso to 
Article 309 of the Constitution of India and of all other powers 
hereunto enabling and in supersession of all the rules and orders 
on the subject, the Governor of Kerala hereby makes the follow 
ing rules for the Kerala Port Service : - 

RULES 
1. Constitution . The Service shall consist of the following 
categories of officers, namely : 
Category ( 1) Principal Port Officer . 

( 2 ) Additional Principal Port Officer . 
2. Appointment.-- Appointment to both the categories shall 
be made by direct recruitment. 

3. Reservation of appointment. The rules of reservation of 
appointments (General Rules 14-17 ) shall apply to appoint 
ments by direct recruitment. 

4 . fications. - A candidate for appointment to category (1) 
or (2 ) shall possess the following qualifications : 
(a ) Must not have completed 40 years of age on the first 

day of July of the year in which applications for 

appointment are invited ; and 
( b ) Must hold 
( i) a cer.ificate of competency as Comniander in the 

Indian Navy without being on the active list 

thereof ; or 
(ii) a Foreign -going Master s Certificate granted by 

the Government of India or by the Board of 
Trade, London, and must have served as Chief 

Officer ; and 
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( c) Must be certified to possess the visual standard speci 
fied below : 

Ri- ht.eye Left eye 
(i) Distant vision . 

V = 6 / 6 

V = 6/6 
Near vision Reads 9.6 Reads 0.6 
( ii ) Each eye must have a full field of vision 
( iii) Squirt or any morbid condition of the eyes or of 

the lids (trachoma- like) of either eye shall be 
deemed to be a disqualification but not colour 

blindness. 
5. Probation . - Every person appointed to category (1 ) or (2 ) 
shall from the date on which he joins duty, be on probation for a 
total period of 2 years on duty , within a continuous period of 
three years . 

6. Tests. - Every person appointed to the service shall within 
the period of probation pass 

(i) the Account Test (Lower); and 
( ii ) a test in the Port Departmental Codes and Manuals . 

By order of the Governor, 
P. SREEDHARA MENON , 

Deputy Secretary. 
To 

The Superintendent of Government Presses. 
The Principal Port Officer , Kozhikode. 
The Additional Principal Port Officer, Alleppey . 
The Public Works Department. 
The Public (Services- B ) and (Services - C ) Departments. 
The Accountant-General, Trivandrum . 
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COVEANSON 
OF ILERALA 


Abstract 
PUBLIC SERVICES - THE KERALA LOCAL FUND AUDIT 

SERVICE - SPECIAL RULES - ISSUED . 


PU_LIC (RULES ) DEPARTMENT 
G.O. ( P ) No. 638 . 

Dated , Trivandrum , 3rd October 1960 . 


NOTIFICATION 
In exercise of the powers conferred by the proviso to Article 
309 of the Constitution of India, the Governor of Kerala hereby 
makes the following Special Rules for the Kerala Local Fund 
Audit Service , namely ; 

RULES 
1. Constitution . The service shall consist of the following 
categories of officers , namely 
Category 1. Examiner of Local Fund Accounts 

2. Deputy Examiner of Local Fund Accounts 
3. Assistant Examiner of Local Fund Accounts 

4. Inspectors of Local Fund Acco’unts 
2. Appointment. - Appointment to the several categories shall 
be made as follows: 
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Category . 

( 1) 


Method of Recruitment. 

(2 ) 


from 


1. Examiner of Local Fund (i) Promotion from Deputy or 
Accounts 

Assistant Examiner of Local 

Fund Accounts ; or 
(ii ) Appointment of an officer of 

the Indian Audit and 

Accounts Service 
2. Deputy Examiner of Local Promotion 

Assistant 
Fund Accounts 

Examiner of Local Fund 
Accounts or Inspectors of 

Local Fund Accounts. 
3. Assistant Examiner of Promotion from Inspectors of 
Local Fund Accounts 

Local Fund Accounts . 
4. Inspectors of Local Fund 

Recruitment by transfer from 
Accounts 

among Assistant Inspectors 
or Auditors (U. D.) in the 
Kerala Local Fund Audit 

Subordinate Service . 
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3. Promotion . - Promotion to the posts of Examiner, Deputy 
Examiner and Assistant Examiner of Local Fund Accounts 
shall be made from select lists prepared from among elig ule 
officers on the basis of seniority , merit and ability . Persons 
included in a select list shall be ranked in the order of their 
seniority . 

4. Tests . - No person shall be eligible for appointment as 
Inspector of Local Fund Accounts, unless he has passed the 
following tests: 
( a ) Local Fund Account Test (Higher ) ; 

or , 
Local Fuad Account Test ( T.-C.) 

and 
(b ) Account Test (Higher ) : 
Provided that in the case of a person allotted to the State of 
Kerala from the service under the Government of Madras conse . 
quent on the States Reorganisation, a pass in the Local Fund 
Audit Department Test (Madras) and the S. A. S. Exa.nination 
shall be accepted as su.ficient qualification in lieu of (a ) and (b ) 
above . 

5. Probation . - Every person appointed to categories 1, 2 and 
* 3 shall, from the date on which he joins duty , be on probation 
for a total period of one year on duty within a continuous period 
of 2 years and to category 4 shall from the date on which he 
joins duty be on probation for a total period of two years on 
duty within a continuous period of three years . 

6. Postings and transfers.--Postings and transfers of Ins 
pectors of Local Fund Accounts shall be made by the Examiner 
of Local Fund Accounts. 

By order of the Governor, 

A. G. MENON , 
Chief Secretary . 


Το 


1. The Superintendent of Government Presses. 
2. Finance Department. 
3. The Secretary , Kerala Public Service Commission 

(with C. L.) 
4. The Examiner of Local Fand Accounts . 
5. The Accountant-General, Trivandrum . 
6. The Public (Services- 3 ) and (Services- C ) Departments . 
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COVERJIN.. ! 
OF KERALA 
UNDSZY 


Abstract 


PUBLIC SERVICES — THE KERALA LOCAL FUND AUDIT 
SUBORDINATE SERVICE - SPECIAL RULES - ISSUED . 


PUBLIC (RULES ) DEPARTMENT 
G. O. (P ) No. 639 . 

Dated, Trivandrum , 3rd October 1960 . 


OTIFICATION 
In exercise of the powers conferred by the proviso to Article 
309 of the Constitution of India, the Governor of Kerala hereby 
makes the following Special Rules in respect of the Kerala Local 
Fund Audit Subordinate Service , namely 

RULES 
1. Constitution . The Service shall consist of the following 
categories of officers namely 
Category ( 1) Assistant Inspectors of Local Fund Accounts . 

( 2) Auditors (Upper Division ) 

( 3 ) Auditors (Lower Division ) 
2. Appointment.-- (a ) Appointment to the several categories 
shall be made as follows: 
Category. 

Method of recruitment. 

( 2 ) 
Assistant Inspector of Promotion from Auditors (Upper 

Local Fund Accounts Division ) 
Auditors 

Promotion from Auditors (Lower 
( Upper Division ) 

Division ) 
Auditors 

Direct recruitment; or for special 
(Lower Division ) reasons recruitment by trans 

fer from any other service . 
(b ) Promotion to the posts of Assistant Inspector of Local 
Fund Accounts and Auditors (Upper Division ) shall be made 
from select lists prepared from among eligible officers on the 
basis of seniority , merit and ability . Persons included in a select 
lists shall be ranked in the order of their seniority . 

3. Appointing authority. - The appointing authority shall be 
the Examiner of Local Fund Accounts . 
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4. Qualifications. No person shall be eligible for appointment 
as Auditor (Lower Division ) unless he possesses the quali 
fications specified below : 

(i) Must possess a degree of B. A., B. Sc., or B. Com . of any 
recognised University ; and 

( ii ) If recruited rirect,must have completed or will complete 
18 years of age and must nothave completed or will not complete 
25 years of age on the 1st day of July of the year in which appli 
cations for appointment are invited . 

Reservation of appointments. - The rules of reservation of 
appointments (General Rules 14—17 ) shall apply to appointments 
by direct recruitment to the posts of Auditors (Lower Division ). 

6. Probation . — Every person appointed to a category, shall, 
from the date on which he joins duty , be on probation for a total 
period of two years on duty within a continuous period of three 
years if recruited direct or by transfer fron , any other service 
and for a total period of one year on duty within a continuous 
period of two years if appointed by promotion. 

7. Tests. Every person appointed as an Auditor (Lower 
Division ) shall, during the period of his probation , páss the Local 
Fund Audit Department Test ( Lower ). 

By order of the Governor , 

A.G.MENON , 

Chief Secretary . 
To 

The Superintendent of Government Presses . 
The Secretary ,Kerala Public Service Commission (with C.L.) 

The Finance Department. 
: The Accountant-General, Trivandrum . 

The Public (Services - B ) and ( Services - C )Department. 
The Examiner of Local Fund Accounts . 
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Abstract 
PUBLIC SERVICES — THE KERALA SURVEY AND LAND RECORDS 

SERVICE --SPECIAL RULES- AMENDMENT - ISSUED . 


PUBLIC (RULES ) DEPARTMENT 
G. O. (MS) No. 654 . 

Dated , Trivandrum , 7th October 1960 . 


NOTIFICATION 
In exercise of the powers conferred by the proviso to 
Article 309 of the Constitution of India , the Governor of Kerala 
hereby makes the following amendment to the Special Rules for 
the Kerala Survey and Land Records Service issued in G.O. 
(MS) No. 446 dated 13th April 1959, namely : 

AMENDMENT 
In the said Rules, in Rule 3, after item (iv ) in column (3 ) 
of the table , the following shall be added as a proviso , namely : 

" Provided that a person who has passed the Head 
Surveyors and Sub Assistants Test of Madras shall not 
be required to pass the Revenue Test” . 


By order of the Governor , 
P. SREEDHARA MENON , 

Deputy Secretary . 


Το 


The Superintendent of Government Presses 
The Director of Survey and Land Records. 
The Revenue Department. 
The Secretary , Kerala Public Service Commission 

(with C. L.) 


G. 3019 
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Health and Labour Department ( Labour) 

NOTIFICATION 
No. 66050 |L2|60-1|H & LD . Dated , Trivandrum , 26th September 1960. 

The award of the Industrial Tribunal, Trivandrum , in respect of the 
dispute between the Management of Messrs. Thomas Stephen and Co. Ltd., 
Post Box No. 14 , Quilon and their workmen represented by the Quilon 
Industrial and Commercial Staff Association, Quilon, received by Govern 
ment on 24-9-1960 is hereby published under Section 17 of the Industrial 
Disputes Act, 1947 (Central Act XIV of 1947) . 

By order of the Governor , 


V. V. JOSEPH , 

Secretary . 
Before 
SRI K. PURUSHOTHAMAN NAIR , B.A., B.L., 

Industrial Tribunal, Trivandrum . 
INDUSTRIAL DISPUTE No. 20 1959 

Between 

THE MANAGEMENT OF 
1. MESSRS. THOMAS STEPHEN & Co. LTD ., POST Box No. 14 , QUILON 

And 

THE WORKMEN OF 
THE ABOVE CONCERN REPRESENTED BY QUILON INDUSTRIAL AND COMMERCIAL 

STAFF ASSOCIATION , QUILON . 
Representations : 
1. Sri N. Muraleedharan, Law Officer, Thomas Stephen & Co. Ltd., 

Quilon - On behalf of the Management. 
2. Sri C. M. Stephen , President, the Quilon Industrial and Commercial 
Staff Association , Quilon - On behalf of the workmen . 

AWARD 


The industrial dispute between the Management of Messrs. Thomas 
Stephen & Company Limited, Quilon and the workmen of the concern 
represented by the Quilon Industrial and Commercial Staff Association 
was referred to this Tribunal for adjudication by Order No. 21175 |L2|59-11 
L & LAD dated 7-4-1959. The dispute as shown in the order of reference 
is in respect of the following matters :-- 

( a ) Gratuity , 
(b ) Age of superannuation , 
( c ) Hours of work and weekly off to watchers, 

(d ) Working hours on Saturdays and allowance for Factory Staff 
for full work on Saturdays and 

( e ) Wages for the strike days in August, 1958 . 
G. 2905 
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2. The workmen in this dispute comprise of the staff of the Head 
Office and Tile Factory in Quilon of the Thomas Stephen & Company 
Limited. According to the Staff Association Messrs. Thomas Stephen & 
Company is a Tile manufacturing concern of first rank in the State 
having a stable and expanding business and high financial resources. 
It is alleged that the Staff Association had placed before the Manage 
ment certain demands from time to time, some of which having arisen 
out of the attempt of the Management to reduce the amenities already 
enjoyed by the Staff , and that the matters under reference relate to the 
industrial disputes so raised. 
3. I shall take up the issues one by one. 

GRATUITY 
The demand of the Association is that the Staff be paid gratuity 
.at the rate of one months salary for every year of service put in by 
them . It is stated that the financial stability and the resources of the 
Company justify the award of gratuity at the above rate. The Associa 
tion would also claim that the gratuity to be awarded be made payable 
to all staff members on whose behalf the Association had made demands 
which have eventually led to this reference . 

4. The Management has opposed the demand of the Staff Association 
regarding the introduction of a gratuity scheme on the following 
grounds: 

( 1) There is already a generous scheme of Provident Fund for the 
Staff of the Company, the Management contributing at the rate of 10 % 
of the basic salary till the Provident Fund Scheme under the Act XIX of 
1951 was extended to the tile industry in 1956 and thereafter raised to 
614 % of the total salary in cases where the contribution from the 
Management was below that. The Provident Fund Scheme has been 
started in 1939 and for the period of service before 1939 gratuity is 
paid at the rate of one month s basic salary as obtained in December, 
1938. 

( 2 ) The Company is not financially or otherwise able or stable to 
bear the burden of a gratuity scheme besides the provident fund scheme. 
The profit earning capacity of the industry, the reserves and other 
resources at its command do not justify the grant of gratuity besides 
provident fund . 

( 3) Even if the gratuity scheme be granted, it should not be at 
so high a rate as claimed by the Association and in any event the scheme 
should not be given retrospective effect as to extent the benefit to those 
persons who have already retired and whose claim is not an industrial 
dispute . 

5. From the contentions of the parties, the main question that arises 
for consideration is whether the staff are entitled to the double benefit 
of a gratuity scheme as well as provident fund. It could not be 
contended that workmen who are entitled to the provident fund could not 
claim the additional benefit by way of gratuity if the financial position 
of the employer and the attending circumstances would justify the grant 
of both the benefits . The law is now fairly well settled that the 
existence of a Provident Fund Scheme is no bar to the introduction of 
a gratuity scheme, provided the financial condition of the employer is 
satisfactory and the burden of the gratuity scheme over and above the 
provident fund can be borne by him and the introduction of the additionaj 
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benefit is called for in spite of the existence of any other retiring benefit 
It has been held by a series of rulings of the Labour Appellate Tribunal 
that before a scheme for gratuity can be sanctioned , the financial condi 
tion of the Company must be considered in its broad aspect, and that its 
profit earning capacity , the profits earned in the past, its reserves and 
the possibility of replenishing the reserves, if occasion arises , and the 
claims of capital to a fair share of the profits in the shape of dividend , 
having regard to the risk of the investment, must be considered as 
material factors and that the general financial stability of the concern 
must be taken into consideration before a long-term scheme, like a scizeme 
for gratuity, is sanctioned (vide Arther Butler and Company Ltd. V. Arther 
Butler Workers Union 1952 (ii) LLJ 29; Latham Abercrombie and 
Company Ltd. v. Their workmen 1956 (i) LLJ 348). 

6. Now let us examine the financial condition of the Company in the 
light of the principles enunciated above and see how far the same 
would warrant the institution of a scheme of gratuity over and above 
the already existing provident fund. Ext. W1, the prospectus of the 
Company published in the middle of 1958 gives the history of the con 
cern, its general financial position , the profits earned during previous 
years etc. It is seen from Ext. W1 that the Company was incorporated 
in the erstwhile Travancore in February, 1915 , that out of the authorised 
share capital of Rs. 9 lacs , about 7 lacs have already been subscribed , that 
in 1948 a sum of over 2 lacs was capitalised out of unexpended profits 
of the Company standing to the credit of the reserve fund and the same 
distributed as fully paid up bouns shares among the shareholders, that 
similarly in 1957 another sum of over 2 lacs was capitalised and distri 
buted as fully paid up bonus shares among the shareholders, that the 
Company with a view to facilitating its trade in Ramnad and adjoining 
districts purchased a Tile Works at Manamadura for a sum of over 112 
lacs , that the Company has started a ceramic factory in the Company s 
Tile Factory premises at Eravipuram in 1951 and that all these businesses 
have been working at a profit for the last more than 15 years. Ext. W1 
and the statements of accounts for the years 1958 and 1959 (Ext. W2 
and Ext. M14 respectively ) show that the profits have been steadily 
moving up, that while the profit for 1953 stood near about Rs. 16000, 
it rose to nearly Rs. 2 lacs in 1956 and above Rs. 114 lacs in subsequent 
years. From Ext. M1 statement it is seen that the Company has been 
invariably paying dividend from 1953 onwards and that it was able 
to pay dividend to the shareholders at the rate of 10 % in 1956 and at 516 % 
in 1957 and 1958. As seen from Ext. M14 statement of accounts, the 
general reserves and contingent reserve. as per the last balance sheet 
stand at over a lac of rupees each . The Company has besides invested 
in Government securities a sum of over Rs. 33000. It is also admitted 
that the Company is expanding its business at Manamadura by reconstruc 
ting the sheds and providing the factory there with a continuous Kiln 
and with such developmental activities the Company could naturally 
expect profits to accrue in another one or two years. The Manager 
of the Factory when examined as EW1 has stated that the Tile Indus 
try has no bright future, that other roofing materials such as asbestos 
sheets, G.I. sheet, alluminium sheet etc., are easily available in the market, 
that the standard of tiles from Quilon area when compared to that 
in Ferok and other places has been fixed as low and that these taken 
along with the comparatively high cost of production prevailing in the 
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Quilon area would place the employers here at a disadvantage and adver 
sely affect the financial stability of the Company. But even granting 
that the aspects pointed out by him be true, it cannot be disputed that 
the Company, in spite of them , has been able to run and even expand 
its business all these years with commendable success bringing profit 
to its shareholders. The Company which was originally started with an 
authorised share capital of 242 lacs has now to its credit liquid assets 
( paid up capital and reserve ) amounting to Rs. 6,90,000 and fixed assets 
worth more or less a similar amount. Again if we go by the accounts 
produced by the Management we find that the Company had no occasion 
in its long history to suffer any loss in the Tile business and the loss, 
if any, came from the Ceramic department and that too, for a single 
year. Thus it can be seen from the evidence adduced in this case that 
the Tile business is run on stable lines and that the financial condition of 
the Company is quite sound. 

7. It was urged on behalf of the Company that there is a generous 
scheme of provident fund and that the Company has to make a contri 
bution of about Rs. 24,000 every year on that account. But it is seen 
from Ext, M2 statement of contribution made by the Company to the 
Provident Fund in 1959 that out of a total contribution of Rs. 24,104, orly 
Rs. 6,189 is paid for the staff of the Head Office and factory at Quilon 
and the staff at Manamadura , the rest being contributed for the workers . 
There are only 40 staff members and the monthly salary of the staff 
inclusive of dearness allowance comes to only Rs. 6,600 per month . 
All the workers in the Tile industry are entitled to the provident fund under 
the Statute and there is no peculiarity in the contributions made to that 
fund by this Company when compared to other Managements in the 
Tile industry. So the existence of the provident fund cannot be an 
answer to the claim for gratuity . 

8 . Sri Muraleedharan the Law Officer of the Company next urged that 
in Kerala there are more than 150 Tile factories out of which Messrs . 
H & C Ltd., alone has a double retiring benefit and that the H & C being 
a global concern doing various types of business and having unlimited 
l esources should not be compared to this Company. But it is more or 
less admitted and come out in the evidence that so far as the total 
output and quality of the Tiles are concerned the H & C and this Company 
stand in the same footing and that these two companies in all respects 
form two of the major tile factories in the whole State . In H & C Ltd., the 
percentage of contribution to the provident fund is the same as in this 
Company. There the staff are paid gratuity at the rate of one month s 
basic salary as last drawn for each year of service without limit of time. 
The provident fund scheme in this Company was started in 1939 and 
for the period of service before 1939, gratuity is paid at the rate of 
one month s basic salary as obtained in December, 1938. So here also 
the employees who have joined the Company prior to 1939 are given 
gratuity for pre-provident service. Payment of gratuity to staff there 
fore, is not something unknown or new so far as this Company is 
concerned. It must be borne in mind that unlike other Tile Factories, 
in H & C Ltd , and Thomas Stephen & Co. Ltd .. the provident fund was 
started voluntarily long before compulsion by Statute, evidently because 
these companies had the financial stability to bear the burden arising 
out of the same. Again unlike other managements of other Tile factories 
(except H & C ) this Management is paying gratuity for service prior 
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to the introduction of provident fund scheme. So the claim for payment 
of gratuity in this company has to be considered solely on its financial 
capacity to bear the incidence arising out of double retiring benefit , 
irrespective of the existence or otherwise of such double retiring benefits 
in other Tile Factories . 

9. I have already dealt with the financial position of this Company. 
From the figures supplied by the Management themselves it can be seen 
that the Company has been continuously earning profits yearly to the 
tune of over a lakh of Rupees in the past, that it has been able to pay 
a fair share of the profits in the shape of divident to its share - holders and 
at the same time expand its business and sphere of activity and that 
general financial condition of the Company is quite sound and stable. It 
has also to be noted that the staff form a small fraction of the workers 
engaged in the business and that it has invariably been the practice 
in almost all standard industrial concerns to place the staff, who are 
in charge of the administrative set up, at a higher status and give 
them the benefits of both provident fund and gratuity. From the fore 
going discussion it has to be held that the Company has the financial 
capacity to bear the burden of a gratuity scheme as formulated below 
over and above the present provident fund scheme. The members of 
the Staff will be entitled to the following gratuity scheme. The scheme 
will be subject to the condition that the members of the staff who 
have been dismissed for misconduct will not be entitled to any gratuity . 

( 1 ) On the death of an employee while in the service of the Com 
pany or on his becoming physically or mentally incapable of further 
service, one months basic salary as last drawn , for each year of con 
tinuous service subject to a maximum of 15 months salary, to be paid 
to the disabled employee or, if he has died, to his heirs or legal repre 
sentatives or assigns. 

( 2 ) On voluntary retirement or resignation of an employee after 
15 years continuous service, one month s basic salary as last drawn, 
for each year of continuous service subject to a maximum of 15 months 
salary. 

( 3 ) On termination of service by the Company, one month s basic 
salary as last drawn, for each year of completed service subject to a 
maximum of 15 months salary . 

( 4 ) The above scheme of gratuity will be in supersession of the 
system of payment of gratuity for service prior to 1939, now in existence 
in the Company . 

10. It was next urged on behalf of the Association that this award 
should be made applicable to members of the staff who have been retired 
since the demand for gratuity was made in 1957. It is pointed out that 
this reference itself came up as a result of the dispute raised for pay 
ment of gratuity on behalf of the staff members so retired. 

11. According to the Management the scheme should not be given 
retrospective effect so as to extend the benefit thereof to those persons 
who have already retired and whose claim is not an industrial dispute . 

12. It is seen from Ext. M6 memorandum of demands dated 31-3-1957 
that the Association had raised the demand for gratuity on behalf of 
one Krishna Pillai when his services were terminated. Again the Asso 
ciation by Ext. M13 letter dated 4-11-1958 demanded that gratuity should 
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be paid to certain other staff members who have been retired prior to 
that date. The case of the Association is that the demand for gratuity 
has been pending as an industrial dispute since March 1957, and that this 
reference came up as a result of the said industrial dispute . The 
Management has not disputed that the claim for gratuity was referred 
in pursuance of the several demands for gratuity made on behalf of 
individual workmen from time to time when they were retired without 
payment of gratuity. They gave also no case that the question of gratuity 
was referred in pursuance of any general demand for gratuity made 
subsequently , apart from the demands made on behalf of individual 
members of staff . So the dispute in this case regarding gratuity must be 
deemed to have been as early as March 1957 when the demand for 
gratuity was first raised on behalf of individual staff members . The 
demand of the Association is that the scheme now introduced should 
be given retrospective operation from the date of the demand as evidenced , 
by Ext. M6. The President of the Association has cited two rulings of 
the Labour Appellate Tribunal in support of his case which are reported 
in 1955 ( 1 ) LLJ 37 and 1956 ( 1 ) LLJ 618 The Labour Appellate 
Tribunal in William Jacks and Co. Ltd., v. their workmen ( 1956 ( 1) LLJ 
618) following the decision in the case of Caltex ( India ) Ltd., New Delhi 
v. their workmen ( 1955 ( 1 ) LLJ 37 ) laid down that there is nothing 
wrong in giving a gratuity scheme retrospective operation from the 
date of the demand for the same even though thereby certain workers 
who have left the Company s service will get the benefit of the schenie . 
As the dispute regarding gratuity has originated from the demand made 
under Ext . M6, I hold that the above gratuity scheme will take effect 
from 31-3-1957. 

13. Issue No. 2 -- Age of superannuation : It is alleged that the age 
of superannuation long since in existence in the Company was 60 and 
that by a notice unilaterally put up by the Management on 17-1-1959, 
the Management sought to reduce the superannuation age from 60 to 
55. The Association would contend that the previously existing age 
of superannuation was a condition of service which could not be altered 
except by a bilateral agreement. The Association has therefore prayed 
that the status quo regarding the age of superannuation be restored. 

14. According to the Management it is quite lawful and competent 
for the Management to fix the superannuation age of the staff under 
them and the superannuation age was fixed at 55 to add to the efficiency 
of the staff. It is also stated that the superannuation age of the emplo 
yees in other industrial concerns as well as under the Government is 55, 
and that this Tribunal should not interfere with the decision of the 
Management fixing the superannuation age at 55 . 

15. The Management has not repudiated the averment of the Asso 
ciation that the age of superannuation of the members of the staff has 
been fixed for long at 60. Thus so far as the present employees are 
concerned they have joined the company with the expectation that they 
would be called upon to retire only at the age of 60. The existing age 
of superannuation has therefore become a condition of service so far 
as the employees in service under the Management are concerned and 
the Management could not unilaterally change it to the prejudice of 
the persons who are already in employment. So the notice changing 
the age of superannuation from 60 to 55 cannot bind the employees 
already in service. 
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16. It was urged on behalf of the Management that even if the 
sperannuation age cannot be changed to the prejudice of the existing 
employees, it is still open to the Tribunal to fix the age of superannuation 
of new entrants at least, on merits. The President of the Association 
argued that if the Management wanted to change the age of superan 
nuation of new entrants they could do it either by raising this issue as 
an industrial dispute or by framing a fresh standing order to this effect 
and get the same certified by the Authority under the Standing Orders 
Act. But since this Tribunal is seized of the matter I do not think 
that the same should be so left open for further contest between the 
parties. The Management has filed a statement (Ext. M5 ) showing 
the superannuation age in certain industrial concerns such as Common 
Wealth Trusts Tile Factory , Feroke, Peirce Leslie, Kundara, All Plan 
tation Estates in Kerala , United Electrical Industries, Quilon, Harrisons 
& Crosfield Ltd ,, Quilon and Kerala Soap Industries, Kozhikode. 

Of 
these in the first and third concerns the age of superannuation is given 
as 55 and in the rest as 58. Messrs . H. & C. Ltd., is a sister concern 
working in the same locality and I think it only just and proper that 
the age of superannuation for new 

should be fixed at as in 
Harrisons and Crosfield Ltd. So far as the employees already in ser 
vice are concerned they will be governed by the existing age of superan 
nuation , viz , 60. Issue found accordingly . 

17. Issue No. 3. - Hours of work and weekly off to watchers. - The Asso 
ciation has claimed that the hours of work of the watchers should be 
restricted to 8 hours per day and 48 hours per week . It is stated that 
in the Office the watchers were being given one day off every week and 
special allowance in the event of their being put to work on the weekly 
off day. The prayer is that this practice should be continued and the 
same should be extended to the factory also . 

18. The claim is opposed by the Management both on its maintaina 
bility and on merits. It is contended that since the watchers are specifi 
cally exempted from the provisions of the Factories Act and Shops 
and Establishments Act, this Tribunal has no jurisdiction to adjudicate 
upon this claim . It is alleged that even though the watchers have to 
attend workspot for 12 hours, their work is not hard and that the Manage 
ment will be put to serious hardship and loss if their claim is granted. 
The allegation that in the Office the watchers were being given weekly 
off or special allowance in lieu thereof is denied. The peons and watchers, 
it is alleged , were of their own accord , keeping guard over the office 
premises on Sundays, one by one, in turn , and they were together paid 
a nominal amount for three or four years but as they were not inclined 
to continue that arrangement it was stopped on their initiative, and 
that it is not to be restored . 

19. Now , it could not be contended that because the watchers are 
exempted from the provisions of the Factories Act or the shops and 
Establishments Act, this Tribunal has no jurisdiction to fix the hours 
of work of the watchers in industrial concerns. In this Company the 
watchers have to work for 14 hours a day , while in comparable indus 
trial establishments in the Quilon area such as the A. D. Cotton Mill, 
the Peirce Leslie and Company, the Aluminium Industries, the Punalur 
Paper Mills, the working hours of watchers are limited to 8 hours a 
day. As stressed by the President of the Association a watcher also , 
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as a human being, is entitled to rest and relaxation and to demand that 
he should work from day- break to dusk and from dusk to day -break 
is quite unconscionable . So the demand of the Association that the 
watchers hours of work should be fixed at 8 hours as in every standard 
industrial concern of the locality is quite proper and reasonable, and 
I fix the working hours of watchers accordingly . 

20. Coming to the demand for a weekly off, I may state that how 
ever desirable it be that the watchers like the workers are given a 
weekly off , but since in the major concerns such as H & C Ltd. and A. D. 
Cotton Mills Ltd. in Quilon itself, the watchers are entitled only to a 
monthly off, I think that it may not be proper to make a departure 
from the leave facilities obtaining in those concerns and grant a weekly 
off to watchers in this establishment. Hence I hold that the watchers 
of this Company too will be entitled only to a monthly off. 

21. Issue No. 4 : Working hours on Saturdays and allowance for 
Factory staff for full work on Saturdays. - The case of the Association 
on this issue is that it has been a long standing practice amounting to 
a condition of service that the staff of the Head Office have to work for 
a half day only on Saturdays, and that this provision was got enforced 
by the staff as a result of the joint representation made to the Manage 
ment and the resultant joint agreement. It is alleged that the Manage 
ment took a unilateral decision to change this condition of service and 
put up a notice that the staff should work for the whole day . It is 
contended that the action of the Management besides being illegal, is a 
clear violation of the Ninital Code of discipline in industry. The Asso 
ciation would pray that the Management be directed to restore the 
status quo ante. It is also claimed that certain staff members of the 
factory side who are on the same scales of pay as those in the Head 
Office have to work the whole day on Saturdays and that they be 
given a compensation of Rs 15 per head for the extra work they have 
to do on Saturday afternoons. The Management has opposed the demand 
on the following grounds: 

( 1 ) It was not a condition of service that the staff of the Head 
Office have to work only for the forenoon on Saturdays. It was only 
an ad hoc arrangement unilaterally made by the Management. This 
was not the result of any joint representation by the staff or any joint 
agreement between the parties. The direction that the staff should 
work for the whole day on Saturdays has been given to conserve the 
interests of the company . 

( 2 ) The salary scale of the staff in the Head Office as well as in 
the factory was fixed at the same rate by the award in I.D. No. 74 of 
1957. There was a specific claim from the Staff Association that the 
factory staff also should be made to work only for half day on Saturdays 
and the claim was rejected . That award which fixed the salary scale 
with due consideration to the factor of working hours, is still in force . 
So the Staff Association is estopped from claiming anything by way 
of additional remuneration for work on Saturday afternoon . 

22. Coming to the first demand, viz., to restore the Saturday after 
noon off to staff in the Head Office, the Manager when examined has 
admitted that the staff in the Head Office yere having Saturday after 
noon off for the past five or six years and that this was taken off without 
consulting the Union or informing the workers about it. He would say 
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that this off during Saturday afternoon was introduced as an experi 
mental measure unilaterally taken by the Management, and that the 
benefit of the half holiday was taken away after the award in I.D. 74 
of 1957 was passed. Whether the half- day off on Saturdays was intro 
duced as an experimental measure or by virtue of an agreement inter 
partes , the Management having allowed the staff to enjoy the benefit 
of it for a such long period , the practice has grown into a condition of 
service with the staff in the Head Office. It is not easy to believe that 
for over 5 or 6 years the benefit was continuing as an experimental 
measure, liable to be cancelled by a unilateral action on the part of 
the Management. In the face of the contention of the Management 
themselves that the salary scale of the staff in both the Head Office 
and the factory was fixed in I.D. 74 of 1957 with due consideration to 
the factor of working hours, it was clearly wrong to have changed the 
prevailing practice of giving half holiday on saturdays to the Head 
Office Staff, after the award in that case was passed. Furthou no justi 
fiable ground has been shown to take away the benefit which the staff 
of the Head Office have been enjoying for long. The Head Office Staff 
will therefore entitled to the off on Saturday afternoon as before. 

23. It was urged on behalf of the factory staff that since they are 
not given half holiday on Saturdays they should be given compensation 
for extra work done on Saturdays. But apart from the admitted fact 
that the salary scales of the staff in the Head Office and the factory 
are the same, there is no evidence before me rgarding the nature of 
work which the staff in the Head Office and the factory to do . Further 
it is not known that the factory staff and the staff in the Head Office 
are interchangeable . There is also no data before me by which com 
pensation , if any, could be awarded. As it stands, the prayer for com 
pensation to the factory staff for working full day on Saturdays could 
not be granted. 

24. Issue No. 5 : Wages for the Strike days in August 1958.- The 
demand is for strike wages for two days from the 22nd August, 1958. 
on which days the Staff had gone on strike. According to the Associa 
tion the staff had to strike work on certain demands which were ulti 
mately found and conceded as legitimate and justifiable as evidenced 
by a settlement arrived at between the Association and the Management 
on 24-8-1958. It is alleged that during the period of strike the Head 
Office and the factory remained closed but that the Management paid 
wages to certain members of the staff and that the discrimination 
shown in the matter of disbursement of wages gives added strength 
to the demand for strike wages. 

25. According to the Management all the staff members did not 
participate in the strike and only a section of the staff went on strike. 
The Management would deny the allegation that during the pendency 
of the strike the Head Office and the factory remained completely 
closed . It is alleged that while settling the dispute, the question of 
strike wages was discussed and it was agreed by both parties that 
wages would not and need not be paid to those who were on strike. 
It is also contended that the strike was quite unjustifiable and unrea 
sonable and that the same was attended with unlawful picketing . 
According to the Management the staff members who were paid wages 
were not participants of the strike and payment of wages to some 
members of the staff would not clinch the issue . 

G. 2905 
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26. There were certain demands by the Association in respect of 
various matters, such as bonus, salary, double wages, etc., as evidenoed 
by Exts. M11 and M12 memoranda of demands, some of which were 
settled by Ext. M10 , terms of settlement arrived at between the parties 
on 24-8-1958 . As per this settlement the Association withdrew the 
strike and it s notice of direct action . But for the fact that a settlement 
was reached between the Management and the Association on some of 
the several issues raised in the memoranda of demands, there is no 
evidence before me to decide the qustion whether or not the strike, to 
start with, was justified. The Association has alleged that the strike 
was justifiable and the Management has denied the same. The fact that 
a settlement was reached on certain differences that existed between 
the parties would not by itself prove that the strike was justified . It 
has also to be noted that nothing is stated in Ext. M10 terms of settle 
ment regarding wages for the strike period. According to the Manage 
ment the question of wages for the period of strike was discussed at the 
conference dated 24th August, 1958 and the Association gave up all 
claims in that regard . The case of the Management is spoken to by 
the Manager of the Company and the Association has not let in any 
counter evidence to disprove the same. The evidence of the Manager 
taken along with the absence of any reference about strike wages in 
Ext. M10 settlement shows that there is considerable force in the argu 
ment of the Management that the matter was talked out at the Concilia 
tion Conference. 

27. The grievance of the Association appears to be that the conduct 
of the Management in giving wages for the strike days to some members 
of staff. was highly discriminatory especially in view of the fact that 
the factory remained closed on the 2nd day of the strike. The Manager 
has deposed that wages were given to staff members who reported for 
work and who were willing to carry on with work . But the Association 
has no case that any of the staff members who has responded to the 
call for strike and struck work was given wages for the days of strike. 
The Association could succeed with the claim for strike wages only if 
it could prove that the strike was justified . In this the Association has 
failed and the claim also thereby goes. Issue found against. 

In the result an award is passed in terms specified above. No crder 
as to costs. 
Trivandrum , 

K. PURUSHOTIIAMAN NAIR , 
Dated , 22-9-1960. 

Presiding Officer , 
Industrial Tribunal. 
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Kerala Gazette No. 41 dated 18th October , 1960. 
PART 1 

NOTIFICATION 
No. 68164|L2|60-1/HLD . 

Dated , Trivandrum 4th October 1960. 
The award of the Industrial Tribunal, Trivandrum in respect of the 
dispute between the Management of Messrs. Harrisons and Crosfield Ltd., 
Tile Works Department, Quilon , and their workmen represented by (1 ) 
The Travancore Tile Workers Union , Quilon and ( 2 ) the Kerala Tile 
Workers Union , Quilon , received by Government on 3-10-1960 is hereby 
published under Section 17 of the Industrial Disputes Act, 1947 (Central 
Act XIV of 1947 ) . 

By order of the Governor , 


V. V. JOSEPH , 

Secretary . 


Before 
SRI K. PURUSHOTHAMAN NAIR , B.A. & B.L., 
Industrial Tribunal, Trivandrum 

Іп 
INDUSTRIAL DISPUTE No. 2/1960 

Between 

THE MANAGEMENT OF 
MESSRS. HARRISONS & CROSSFIELD LTD ., TILE WORKS DEPARTMENT, 

QUILON 

And 
THE WORKMEN OF 

THE FACTORY REPRESENTED BY : 
( 1 ) The Travancore Tile Workers Union , Quilon and 

( 2 ) The Kerala Tile Workers Union, Quilon . 
Representations : 
1. Sri K. V. R. Shenoi, Messrs. Menon & Pai Advocates, 

Ernakulam - On behalf of the Management. 
Sri T. K. Divakaran , President, The core Tile Workers 

Union , Quilon , and 
3. Sri N. Raman Pillai, Advocate , Quilon - On behalf of the 
workmen . 

AWARD 
This industrial dispute between the Management of Messrs. Harrisons 
and Crosfield Ltd., Tile Worls Department Quilon and the workmen of 
the Factory represented by two Unions, the Travancore Tile Workers 
Union , Quilon and the Kerala Tile Workers Union , Quilon , was referred 
to this Tribunal for adjudication by Order No. 107767|L2 |59-1 H & LD 
dated 1-1-1960. The matter referred relates to the justifiability or other 

G. 2949 
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wise of the strike by the workers from 2-12-1959 in the Tile Factory of 
Messrs. Harrisons & Crosfield Limited , Quilon . 

2: The case as set forth on behalf of the workers by the two Unions in 
their separate claim statements is more or less the same. According 
to both the Unions the workers in the Tile Factory did not strike work 
but, on the other hand they were unjustifiably refused employment by 
the Management from 2-12-1959 under the following circumstances. 

3. In the Press section in all factories in and around Quilon a mixture 
of ferrous oil , diesel oil, kerosene oil, laurel oil and inferior coconut oil 
is being used for pressing tiles. The Management in the last week of 
November, 1959 brought a mixture of fish oil and kerosene oil and asked 
the workers to use the same as an experiment. Due to the bad smell of 
the fish oil, workers could not do the work and some of them vomitted 
and were affected with head-ache. As the workers were against the 
introduction of this oil, the Management continued to issue the oil 
formerly used. But on 2-12-1959 when the workers presented for work 
the Management issued the lubricant containing fish oil and asked them 
to use it. The workers said they could not use it because of its bad 
smell. They further pointed out that since the supply of a new oil was 
a change in the condition of service they ought to have been given sufficient 
notice about it . The Management then told them that those who were 
not prepared to work with the oil supplied will have no work and ac 
cordingly 100 workmen in the Press Section were denied employment. 
On the same day the Management suspended all these workmen inde 
finitely pending enquiry . 


4. On 3-12-1959 the first Union by letter No. 86 |59 demanded that 
as the workers were unlawfully refused work , they should be reinstated 
with full back wages as compensation for the days of unemployment. 
The Management for some time proceeded with the enquiry and then gave 
it up by notice dated 5-12-1959. The first Union again demanded that 
work should be resumed and the workers should be supplied with the 
oil formerly used by them to which the Management turned a deaf ear. 
The denial of employment continued till the first week of January , 1960, 
when finally the dispute was referred for adjudication and even after 
the reference order the Management insisted on the use of the new type 
of oil. The workers then returned for work after protesting against its 
use. without prejudice to their legitimate claims. 

5. The change effected by the Management without notice is illegal 
and unjustified. Further the unilateral action of effecting changes in the 
conditions of service without previous consultation with the represen 
tatives of the Union is unfair and against the Nainital Code of discipline . 

6. The Unions would demand full wages as compensation for the days 
they were denied work from 2-12-1959 and pray for a direction to the 
management to stop the use of the fish oil. 

7. The Management in its counter statement has controverted almost 
all the averments of the Unions made in their claim statements. The 
main contentions of the Management are to this effect. 

( 1 ) The strike by the workers of the tile factory from the 2nd 
December, 1959 is thoroughly unjustified and illegal. One hundred workers 
of Ene press section struck work on 2nd December without notice and 
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without any justification . The strike was illegal as Industrial Dispute 
No. 58 of 1955 between the Tile factory workers and the Management 
was pending before this Tribunal. 

( 2 ) For pressing tiles until the middle of 1959 an oil with diesel 
oil as the base and additions of kerosene and inferior coconut oil was 
being used . Due to complaints from the workmen about irritation of 
the skin , experiments with various combinations of oils were carried 
out but still the workmen continued to complain . There was also wast 
age due to sticking of the clay to the dyes . In the course of further 
experiments in November 1959 fish oil was found to be a much better 
lubricant which reduced wastage and gave a better finish to the tiles. 
It was also known to be medically good for health . A combination of 
fish oil and kerosene oil was experimented with and it was found to be 
satisfactory. No cases of head -ache, vomitting or other bodily discomfort 
were reported at the time. Different mixtures with different percentage 
of fish oil were tried and no protest was made by the workmen during 
these experiments . As a respult of the experiment it was found that a 
combination of 25 % fish oil and 75 % kerosene oil was the best workable 
proportion . 

( 3 ) The oil mixture in the above proportion was issued for work 
on 2nd December 1959 and the workers struck work saying that it was 
injurious to health and foul smelling and refusing to use the oil and 
press the clay slabs. The Management informed that it was not injurious 
to health and that the same oil was being extensively used by the tile 
factories in the Mangalore area . 

Yet the workers refused to resume 
work . 

( 4 ) The workers were informed that their failure to start work is 
an act of misconduct under clause 14 ( a ) and (j) of the Standing Orders 
and that disciplinary action would be taken against them if work was 
not resumed immediately . The factory committee convener of the first 
Union submitted a written explanation that the workers could not use 
the new oil owing to its bad smell and that the reason for the stoppage 
of work was the issue of new cil . As the explanation was unsatisfactory 
the workmen were suspended pending enquiry into their misconduct . The 
enquiry could not be completed because of the attitude and untenable 
contentions of the workers. 

(5 ) By issuing the new oil was no change at all involved in the 
conditions of service. It is a Management function to decide the nature 
and quality of the oil to be used and the proportion in which the oils 
have to be mixed for pressing tiles. The workers are not entitled to 
any relief as claimed on their behalf . 

8. The questions that arise for consideration from the pleadings of 
the parties is whether the workers struck work on 2-12-1959 as con 
tended by the Management and if so whether the strike was justified or 
whether there has been denial of work from 2-12-1959 onwards by the 
Management as alleged by the Unions and secondly to what relief thg 
workers are entitled if the strike was justified or if there has been denial 
of employment. 

9. It is common ground that for pressing tiles some kind of oil has 
to be used to avoid sticking of the clay to the dies and to give them 
smooth appearance . The oil used for that purpose was a mixture in 
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certain proportions of different kinds of oil such as kerosene oil, laurel oil, 
crude oil, inferior coconut oil etc. It is admitted by the workers examined 
on the side of the first union that they were using different kinds of 
mixtures of different oils from time to time prior to 2nd December 1959 . 
It is also admitted by the workers that from the last week of October 
a mixture of kerosene oil and fish oil was experimented upon in all the 
presses, both power press and hand presses. The Manager of the Tiles 
department has sworn that a combination of kerosene oil and fish oil 
in different proportions was being tried once or twice a week on an 
experiment for half an hour in all presses till December and that it was 
ultimately found that the best workable proportion was 75 % kerosene oil 
and 25 % fish oil. This has not been seriously challanged by the Unions 
in the cross examination of this witness. It is clear from the admitted 
facts and the oral evidence furnished by the Management of the Tiles 
department that the use of oil for pressing tiles was a matter left entirely 
to the discretion of the Management and that it never formed a condition 
of service so far as the workers were concerned . The Union has no case 
that a particular mixture of oil was alone supplied for use in the press 
section prior to 2nd December, 1959; nor have they a case that the 
mixture which was used prior to 2nd December had been introduced as 
a lubricant with their consent. Thus there is no substance in the con 
tention that the Management by supplying a new oil on 2-12-1959 has 
changed the conditions of service applicable to the workers in the press 
section . 


10. Sri T. K. Divakaran , the President of the First Union argued that 
the workers did not strike work on 2-12-1959, but on the other hand, the 
Management without any justification whatsoever denied work to them . 
He elucidated his point by arguing that, when on the 2nd December, the 
Management without notice introduced a new oil with a bad smell the 
workers naturally protested and they said that they were prepared to work 
with the old oil to which the Management retorted by saying, either 
you work with the oil supplied or you will have no work . He would 
urge that the offer of work on the 2nd was a conditional offer which 
the workers refused to accept and that the only question for considera 
tion is whether the Management was justified in imposing it by threat 
of refusal of employment. 

11. I have already found that there was no understanding between 
the Management and the workers that a particular type of oil alone 
will be supplied to them and that no question of condition of service 
could criginate from the combination of oil to be supplied for pressing 
tilcs from time to time. On 2-12-1959 the workers in the power press 
started work with the new cil supplied. The workers in the hand presses 
started work with the surplus old oil left over the previous day, which 
kept them engaged for quarter of an hour or so and when they were 
asked to carry on the work with the new oil they refused to take the 
oil supplied and work with the new oil. This is evidenced by Ext. M1 
notice issued by the Management a few hours after the refusal of the 
workmen to work with the new oil and Ext. M2 reply by the Factory 
convener to the Management. In Ext. Mi the Management has stated 
that the workers have failed to start work in spite of verbal orders 
from the supervisor and in Ext. M2 reply the convener has stated that 
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the workers could not work with the new oil supplied . With their re 
fusal to use the oil supplied, work in the hand presses automatically 
stopped and the workers in the power press also followed suit. Thus 
by 8.30 a . m . there was complete stoppage of work due to the refusal 
by the workers to carry on the work with the new oil. It could not be 
contended that the offer of work on the 2nd was attached with a condi 
tion to which the workers could take exception . As the supply of oil is 
not a condition of service with the workmen , no new condition as alleged 
has been imposed on the workmen on the 2nd . The workers were obliged 
to work with the oil supplied and admittedly their concerted refusal to 
continue to work on the 2nd cannot be described as anything but strike 
as defined in the Industrial Disputes Act. Since both the workers and 
the Management have been treating the supply of oil as part of the 
Management functions, it is not open to the workmen to refuse to work 
with the new oil. Thus it has to be held that the refusal on the part 
of the workmen to carry on the work with the new oil amounts to a 
strike and as such there could not be any question of denial of work 
by the Management. 

12. The next question that arises for consideration is whether the 
reasons stated by the workers for their refusal to use the new oil are 
valld and sustainable. The reasons alleged on behalf of the workmen 
аге : 

( 1 ) The oil supplied had such bad odour that the workers vomitted 
and were afflicted with headache when the new mixture was introduced 
as an experiment in October 1959 and as the workers were against the 
use of that oil the Management thereafter continued to issue the old oil. 

( 2 ) On the 2nd December the Management supplied this new oil 
without previous notice. Some of the workers in the power press where 
the new oil was used for some time on the 2nd, vomitted because of 
the bad smell. In the face of the stiff opposition put up by the workers 
the Management ought not to have imposed the new oil with the threat 
of unemployment, but should have tried the method of persuation after 
postponing the supply of the objectionable oil for the time being. Further 
no attempt was made by the Management to convince the workers that 
it was not harmful or injurious to health before the oil was imposed 


on them . 


13. According to the Management the new mixture was tried in all 
presses in October and November 1959 when none of the workers raised 
any protest against the use of the oil. The Manager of the Tiles Depart 
ment has deposed that they did not get any report or any letter to the 
effect that they should not use this oil and that the workers were com 
plaining before this new oil was introduced that the combination of 
oils which was used before was causing some irritation and sores on 
the skin of the workers. He has sworn further that when the Management 
was experimenting with different oils, he consulted the chief medical 
officer, Indo -Norwegian Project and that he recommended that fish oil 
is the best oil to avoid skin irritation and it contains vitamin A which 
absorbs through the pores of the skin . Nothing has been brought in the 
cross examination of this witness to discredit the above facts spoken to 
by him . Again on 2-12-1959 itself the Management served Ext. M1 notice 
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to the workmen in the press section informing them that in case they 
failed to resume work immediately , disciplinary action under 14 ( a ) and ( 3) 
of the Standing Orders will be taken against them . To this notice the 
convener of the works department gave Ext. M2 reply of same date. 
In Exbt. M2 reply the convener has stated that since a new oil with bad 
smell was supplied for use the workers could not resume work . But 
in Ext. M2 we do not find any mention made about alleged vomitting or 
headache caused to the workmen by handling the new oil. The workers 
have been using this oil ever since 11th January 1960, even though under 
protest, and there is nothing in evidence to show that this oil has caused 
vcmitting or illhealth to any worker during all this period. The above 
circumstances taken along with the fact that the workers co -operated 
with the Management when the tests with this indentical oil were carried 
out in October and November would point to the only conclusion that the 
workers never protested against the use of this oil in the presses before 
2nd December 1959. The stand taken up by the workers appears to be 
that the Management had no right to change the oil without their con 
sent which I think could not be accepted for the reasons stated above . 
The Supreme Court in the dispute between Chandramali Estate , Erna 
kulam and its workmen and another, has held that while on the one 
hand it has to be remembered that strike is a legitimate and sometimes 
unavoidable weapon in the hands of labour , it is equally important to 
remember that indiscriminate and hasty use of this weapon should not 
be encouraged and that it will not be right for labour to think that for 
any kind of demand a strike can be commenced with impunity without 
exhausting reasonable avenues for peaceful achievement of their objects. 
From the facts and circumstances disclosed in this case it has to be held 
that the workers have used the weapon of strike in all haste without 
duc regard to the consequences that may flow from their action , especially 
in view of the fact that the strike was resorted to during the pendency 
of adjudication proceedings in Industrial Dispute No. 58 of 1955. Apart 
from the illegal nature of the strike it must be held that the strike was 
uncalled for and unjustified . It follows that the workers are not entitled 
to any relief.. 


14. Before I close I must point out that the workers have struck work 
only on 2-12-1959 and they could not continue the strike on subsequent 
days as the Management started disciplinary proceedings against all the 
striking workers immediately after and kept them under suspension pend 
ing enquiry from the 3rd onwards. Since the question referred for 
adjudication is in respect of the justifiability or otherwise of the strike 
it must naturally have reference to the refusal of the workers to carry 
on the work on the 2nd December, 1959 only . The action taken by the 
Management against the workers under the Standing Orders does not 
form the subject matter of the present adjudication and so this Tribunal 
is not called upon to decide the question of the justifiability or otherwise 
of the same. 

In the result the reference fails and has to be answered in the 
negative. 


Trivandrum , 
27-9-1960 . 


K. PURUSHOTHAMAN NAIR , 

Presiding Officer, 
Industrial Tribunal, 
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APPENDIX 
1. List of witnesses examined on the side of the management . 

EW1 Sri G. W. Velvick . 
2. List of wintnesses examined on the side of the Union . 

WW1 Sri K. Narayanan Nalr. 

WW2 Sri M. Kuttan . 
3. List of Exts. marked on behalf of the Management. 
Ext. M1 Copy of notice dated 2-12-1959 given to the workmen 

in . press section by the Management of H & C. Ltd., 

Quilon . 
M2 Letter dated 2-12-1959 from the Convener, Tile Works 

Dept., H & C Ltd., Quilon to the Manager Messrs. H & C 

Tile Works . Dept., Quilon . 
M3 Copy of notice dated 2-12-1959 given to the press workers. 
M4 Copy of notice dated 2-12-1959 given to 100 workers. 
M4 ( a ) Names of the press workers to whom Ext. M4 notices 

were served. 
M5 Letter No. 86|59 dated 3-12-1959 from the Travancore 

Tile Workers Union , Quilon to the Management . 
M6 Copy of letter dated 5-12-1959 from the General Secre 

tary to the General Manager, Messrs. H & C Ltd., Qullon . 
M7 Record of enquiry proceedings held in the office of the 

Tile Works Manager on 4-12-1959. 
M8 

Letter dated 5-12-1959 to the Management from the 

Secretary of the Travancore Tile Workers Union . 
M9 Copy of letter dated 5th December, 1959 from the 

Management ( H & C ) to the Secretary, Travancore Tile 

Workers Union , Quilon . 
M10 Copy of letter dated 7th December , 1959 from the 
Secretary, 

Travancore Tile Workers Union to the 
Management of H & C with copies to the Labour Com 

missioner and District Labour Officer, Quilon . 
M11 Reply to Ext. M10 from the Management dated 7th 

December, 1959 to the Union . 
M12 Copy of letter dated 7th December , 1959 from the 

Secretary of the Union to the Management, 
M13 Copy of letter dated 12-12-1959 from the General Secre 

tary of the Union to the Management . 
M14 Copy of letter dated 12-12-1959 from the Management 

to the Union . 
M15 Copy of letter dated 14-12-1959 from the Union to the 

Management of H & C Tile Works. 
M16 Copy of Memorandum of demands dated 14th December, 

1959 from the General Secretary of the Union to the 
Manager of the Tile Works Department, with copies to 
the Labour Commissioner and District Labour Officer, 
Quilon . 
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Ext. M17 Copy of letter dated 15th December, 1959 from the 

Manager to the General Secretary of the Union. 
M18 Copy of letter dated 15-12-1959 from the Union to the 

Manager of H & C Tile Works. 
M19 Copy of letter dated 16-12-1959 from the Manager to 

the Union . 
M20 Copy of letter dated 3-12-1959 from the Manager to the 

Union . 
M21 Copy of notice dated 4-12-1959 from the Manager to the 

Union . 
M21 ( a ) Names of workmen to whom Ext. M21 notice was 

issued. 
M22 Names of workmen to whom notice was issued. 
M23 Copy of letter dated 17th December , 1959 from the 

Manager of the Tile Works department to the Labour 

Commissioner . 
M24 Copy of letter dated 9-12-1959 from the Union to the 

Management . 
M25 Copy of letter dated 9-12-1959 from the Management 

to the Union . 
M26 Copy of letter dated 12-12-1959 from the Union to the 

Management. 
M27 Copy of letter dated 17-12-1959 from the Management to 

the Union with copies to the District Labour Officer, 

Quilon . 
M28 Copy of letter dated 18-12-1959 from the Union to the 

Management. 
M29 Copy of letter dated 18-12-1959 from the Union to the 

Management. 
M30 Copy of letter dated 19-12-1959 from the Union to the 

Management. 
M31 

Reply to Ext. M30 from the Management to the Union . 
M32 Copies of notice dated 28th December, 1959, 31st Decem 
( series) ber, 1959 and 8th January 1960 issued by the Manage 

ment of H & C. 
4. List of Exts. marled on behalf of the Union . 
Ext. W1 Copy of a joint application from the workmen, H & C . 

Tile Works ( Press Section ) to the General Manager, 
H & C. Tile Works , Quilon . 
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PART I 


Health and Labour Department (Labour) 


NOTIFICATION 
No. 68170 / L2 /60-1 / H LD . 

Dated , Tritondrim , 4th October 1960. 
The award of the Labour Court, Quilon in respect of the 
dispute between the Management of M / s. Musaliar Industries 
( Private ) Ltd., Cashew Factory at Bharanikav, and their work 
men represented by the Poruvazhy Cashewnut Factory Workers 
Union , H.O. Bharanikav P. O. Poruvazhy received by Govern 
ment on 3-10-1960 is hereby published under Section 17 of the. 
Industrial Disputes Act, 1947 (Central Act XIV of 1947) . 

By order of the Governor , 

V. V. JOSEPH , 

Secretary 


Before the Labour Court, Quilon 

Present : 
SRI P. SANKU PILLAI, B. A. & B. L. 

In 
INDUSTRIAL DISPUTE No. 19/60 

Between 
The management of M /s. Musaliar Iodustries ( Private ) Ltd., 
Cashew Factory at Bharanikav. 

And 
The workmen of the above factory represented by the Poru 
vazhy Cashewnut Factory Workers Union, H. O. Bharanikav , 
P.O. Poruvazby. 


AWARD 
This industrial dispute between the above parties was ref 
erred to me by Government for adjudication under Section 10 (1) 
( c) of the Industrial Disputes Act of 1947 (Central Act XIV of 
1947) by order No. 25989 /L2 / 60-1/ H & LD dated 11-5-1960 . The 
question referred for adjudication relates to : 

G. 2950 
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99 


“ 1. Non -employment and proposed dismissal of the follow 
ing 18 roasters and relief if any . 
Register No. 

Name. 
237 

Sri. Yohannan 
238 

Pathrose 
239 

R. Chellappan Pillai 
2-0 

ChJlappan Pillai 
255 

Kutty 

Kunju Pillai 
262 

Ayyappan 
315 

Sam .el 
646 

Ayyan 
10 236 

Alhichan 
11 2 + 1 

Velu 
12 242 

Kuttappan 
13 243 

Gurindan 
14 244 

Chandran 
15 254 

4. Chellappan 
16 256 

Ayyappan 
17 263 

Narayanan 
18 312 

Vava Rowther 
2. Lock -out of the factory from 17-2-1960 and relief to 

wurkers. " 
Pursuant to the summonses issued to the parties they have 
filed in their respective statements. On 26-9-1 60 , to which date 
the case stood posted for evidence , the parties have jointly aled 
a compromise peution settling the dispute between them and it is 
given below as an Annexure . 

I accept the abɔve compromise petition and pass an award in 
terms of the same, and the Annexure given below will form part 
of the award . 


3 
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Quilon , 
27-9-1960 . 


P. SANKU PILLAI, 
Presiding Officer. 


ANNEXURE 
Before the Labour Court, Quilon . 

I. D No. 19 of 1960. 
Joint petition filed by K. Kumar, Secretary , Musaliar Indus 
tries (Private ) Ltd , Quilon and K. Gopinathan Pillai, President, 
The Poruvazhy Cashewnut Worker s Union and the workmen in 
the above dispute . 

Without prejudice to the contentions raised by the parties in 
the above dispute, the parties agree as under : 

( 1) The managernent of Musaliar Industries ( P ) Ltd., agree 
to reinstate the 18 workers mentioned in the order of referer ce 
with effect from 3-10-1960. Such reinstatement will be without 
back wages. 
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( 2 ) The Uninn agrees to abide by the terms of the Concili 
ation agreements dated 25-11-1957 and 25-7-1958 in regard to 
roasting work in Bharanikavu faci ory . 

( 3. The management agrees to give factory mycaud work to 
such of the roasting workers who may not have roasting work if 
such my caud work is available as is provided in the Conciliation 
agreement. 

It is therefore prayed that the Court may be pleased to pass 
an award as stated above. 

The workers 
(! morgun vero mol 2400 dodnummo 236 . ( Sd.) മുസലിയാർ 

22 now3900 . 
4 yorq as? dodau mm 255 . ( Sd .) 
(3 ) augmun asgn Dordry moud 242 (Sd.) 
( 4) രാമൻ പ് ള്ള ചെല്ലപ്പൻപിള്ള 

Honba mmid 239 . (Sd.) 
For Musaliar Industries ( Private) Ltd., 

( Sd .) 
K. KUMAR , 

Secretary . 
For The Poruvazhy Cashewnut Worker s Union , 

(Sd .) 
K. GOPINATIIAN PILLAI, 

President. 
(sd ) . 
Advocate , 
26-9-1960 . 


Kerala Gazette No: 41 dated 18th October , 1960. 
PART I 
Health and Labour Department (Labour ) 

NOTIFICATION 
No.68169/L2 /60-1 / H & LD . 

Dated , Trivandrum , 5th October 1560 . 
The award of the Labour Court, Quilon , in respect of the 
dispute between Shri V.Gopalan , Mulluvila Veedu, Thottakkad 
Navaikulam P. O , Trivandrum District and his workman Shri 
V. Sadanandan , Puthen Veedu, Poovanpara, Attingal, received 
by Government on 3-10-1960 is hereby published under Section 
17 of the Industrial Disputes Act, 1947 (Central Act XIV of 1947) . 

By order of the Governor, 

V. V. JOSEPH , 

Secretary 
Before the Labour Court, Quilon 

Present: 
SHRI P.SANKU PILLAI, B. A. & B. L., 

In 
INDUSTRIAL DISPUTE No. 31 OF 60 

Between 
Shri V.Gopalan , Mulluvila Veedu, Thottakkad , Navaikulam 
P. O., Trivandrum District. 

And 


The ex -workman Shri V. Sadanandan , Puthen Veedu, 
Poovanpara , Attingal. 

AWARD 
This industrial dispute between the above parties was ref 
erred to me by Government under sub - section ( 2 ) of section 
33C of the Industrial Disputes Act, 1947 (Central Act XIV of 
1947 ) by Order No. 41840 /L2 /60-4 H & LD dated 11-8-1960 for 
computation of compensation due to Shri V. Sadanandan on ter 
mination of his service . 

Pursuantto the issue of summonses the parties appeared in 
Court and filed a joint compromise petition , on 27-9-1960, settling 
the dispute between them and it is given below as Annexure 

I accept the above compromise petition and pass an award in 
terms of the same, and the Annexure given below will form part 
of the award . 
Quilon , 

P. SANKU PILLAI, 
27-9-1960. 

Presiding Officer. 
G. 2960 
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Before the Labour Court, Quilon . 

Industrial Dispute No. 31/60. 
Joint Compromise petition filed by the 
( 1) V. Gopalan , (Proprietor, Jai Hind Motor Service), 

Mulluvila Veedu , Thottakkadu, Navaikulam , Trivan . 
drum District. 

And 
(2 ) V. Sadanandan , ( Driver, Jai Hind Motor Service ), 

Puthen Veedu , Poovanpara , Attingal. 
1. We are the parties to the above dispute . 

2. The issue in dispute is determination of compensation 
due to the party second mentioned above. 

3. The parties having come to an amicable settlement bet 
ween themselves, the first party above agrees to pay a sum of 
Rs. 162–50 nP (Rupees One hundred and Sixtytwo and nP Fifty 
only ) to the second party in full and final settlement of all his 
claims in respect of this dispute. 

4. It is also agreed that payment of the above amount of 
Rs. 162-50 np will be made on or before the 5th day of October, 
1960, before this Court. 

5. The parties therefore submit before the Hon . Court that 
an award may be passed in the dispute on the basis of this com 
promise petition . 
Dated at Quilon this the 27th day of September 1960. 

1. V.Gopalan (Sd.) 
2. V. Sadanandan (Sd.) 
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GOVERNMENT OF KERALA 
PART I 

Health and Labour Department (Labour) 

NOTIFICATION 


No. 65773 |L2|60-1 |H & LD . Dated, Trivandrum , 26th September 1960. 

The award of the Labour Court , Quilon , in respect of the dispute 
between the Management of Punalur Paper Mills Ltd., Punalur and their 
workmen represented by the Punalur Paper Mills Labour Congress, 
Punalur , received by Government on 23-9-1960 is hereby published under 
Section 17 of the Industrial Disputes Act, 1947 (Central Act XIV of 
1947) . 

By order of the Governor, 


V. V. JOSEPH , 

Secretary . 
Before the Labour Court, Quilon 

Present 
SRI P. SANKU PILLAI, B.A. & B.L. 

In 
INDUSTRIAL DISPUTE No. 1160 

Between 
THE MANAGEMENT OF 
PUNALUR PAPER MILLS, LTD., PUNALUR 

And 

THE WORKMEN OF 
THE ABOVE CONCERN REPRESENTED BY THE PUNALUR PAPER MILLS 

LABOUR CONGRESS, PUNALUR 


AWARD 
This industrial dispute between the above parties was referred to 
me by Government for adjudication under section 12 (5 ) of the Industrial 
Disputes Act 1947 (Central Act XIV of 1947 ) by Order No. L2-10640 
60 H & LD . dated 2-3-1960. The question referred for adjudication relates 
to : 

" Reinstatement of workers: 
1. Parameswaran Nair. 
2. K. Raman Nair ." 

The case put forth by the Punalur Paper Mills Labour Congress in 
their statement is the following : - 

Sri Parameswaran Nair was one of the wiremen of the Mills, work 
ing in the paper making section. When the soda recovery plant started 
working, he was asked to take charge of the same also . This involved 
a substantial increase in the work - load . At that time I.D. No. 124/1955 
was pending between the management and their workmen . The order 

G. 2906 
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of increasing the work - load during the pendency of the dispute consti 
tuted a change in the conditions of service without obtaining the per 
mission of the Tribunal. The wiremen of the mills put in a joint repre 
sentation to the management asking for certain ameliorative provisions 
in view of the enhanced work -load, or in the alternative demanding that 
they be relieved of the enhancement in the work - load. The management 
specifically directed Sri Parameswaran Nair , the first signatory, to carry 
out a heavy item of work in the soda recovery plant. He declined to 
comply in the spirit of prosecuting an industrial dispute. Thereupon 

An 
disciplinary action was taken against Sri Parameswaran Nair. 
enquiry was conducted on 29-7-1957 from 3-15 p.m. to 4 p.m. and Sri 
Parameswaran Nair was once again ordered to do the work . As this 
matter involved an industrial dispute, Sri Parameswaran Nair had to 
consult his co -workers on the stand to take. In the meanwhile, on the 
same evening, Sri Parameswaran Nair was ordered to do the work . 
A charge sheet was again framed against him . He was summoned before 
the manager . He told the manager that had consultations with his 
co-workers and that they had decided to do the work . Nevertheless the 
management dismissed him . The action of the management was wrong 
and malafide. The order was in violation of section 33 and as such was 
not a lawful one. The stand of the workman and of the management were 
both in the spirit of raising an industrial dispute and facing the sarne. 
The order of the management was one issued in the normal course of 
business but was in the nature of an order issued with extraneous con 
siderations. The management had almost condoned the alleged act of 
disobedience on the part of Parameswaran Nair . He was then given 
another opportunity to comply with the order. But he was not given 
a reasonable interval to comply . In view of the fact that Sri Pararnes 
waran Nair represented to the management his willingness and the 
willingness of the other workers to do the work, there was no justifica 
tion to dismiss him . The action of the management from start to finish 
was victimisational. 

Sri K. Raman Nair was a worker in the Beater Section of the paper 
making department of the Mills. On 13-6-1959, when going out of the 
mills , it was found that there was one small sheet of paper in his pocket. 
He was charge sheeted for theft, and was dismissed from service. The 
said order of dismissal was untenable . The workman had not committed 
any theft. There was no malafide in his action although the action of 
the worker by an extended interpretation may be called a technical theft . 
Even if it be a theft it would come under order 21 ( a ) of the Standing 
Orders. For that offence the workman can only be fined . The order 
of dismissal is not permissible under the standing orders. 

It is therefore prayed that an award be passed reinstating both the 
workers concerned with back wages. 

In the reply statement filed by the management the following con 
tentions are raised : 


Sri Parameswaran Nair refused to carry out the work of changing 
the fused bulbs in the soda recovery plant which he was doing since the 
commissioning of the plant. He persisted in his refusal even when he 
was asked by the Engineer to do the work . Hence he was charge- sheeted 
under Standing Order No. 20 (a ) and an enquiry was conducted by the 
management on 29-7-1957. At the enquiry Parameswaran Nair admitted 
that he did not carry out the orders though he was told to do so hy his 
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superiors, the electrical supervisor, the assistant electrical engineer and 
the engineer. His explanation was that he was not given the necessary 
implements and assistance to carry out the work and that it was not 
part of his work . His explanation was untenable and not valid . The 
-management decided to give him a further opportunity and ordered him 

to carry out the work of changing the fused bulbs. The shift foreman 
was asked to give him the necessary assistance. Sri Parameswaran Nair 
still did not do the work and so he was again charge -sheeted on 31-7-1957 
and placed under suspension pending enquiry. An enquiry was conducted 
and at this enquiry also it was admitted that he did not carry out the 
work , and this time the explanation was that it was not part of his 
work. As the worker had persistently , flagrantly and wilfully disobeyed 
the orders of his superiors , it was decided to dismiss him from service. 
The misconduct proved against Sri Parameswaran Nair and committed 
by him was a grave and serious one meriting the punishment of dismis 
sal. The management has lost confidence in him . The averment made 
that when the soda recovery plant started working Sri Parameswaran 
Nair was asked to take charge of the plant is ambiguous and misleading. 
There was no increase in workload at all involved in asking wiremen of 
the Mills to remove fused bulbs in the soda recovery plant nor did it 
constitute a change in the conditions of service of the wiremen or:amount 
to any violation of section 33 of the Industrial Disputes Act, 1947. If 
there was any violation of section 33 by the management the wiremen 
could and would have filed a complaint under section 33A . No such com 
plaint was filed . Three wiremen including Sri Parameswaran Nair had 
put in a petition to give them some increase of wages for attending the 
work in the soda recovery plant on the ground that the workload had 
increased. The management had told them that there was no increase 
in workload for claiming any extra or additional wages. The averment 
that the management specifically directed Parameswaran Nair as the 
first signatory to carry out a heavy item of work in the soda recovery 
plant is untrue. As a matter of fact Sri Parameswaran Nair was not 
the first signatory . The action of the management in dismissing 
Parameswaran Nair was neither wrong nor malafide. The order given 
to Sri Parameswaran Nair to change the fused bulbs was not given with 
ulterior motives or for any extraneous consideration . Sri Parameswaran 
Nair never represented to the management his willingness to carry out 
the order except when he was questioned by the management at the time 
of the enquiry on 1-8-1957. The plea that he had to consult his co 
workers and that he had decided to do it was clearly an afterthought. 
The action of the management was not in any way victimisational. 

Sri K. Raman Nair was dismissed under Standing Order No. 20 ( a ) 
for committing theft. On 13-6-1959 while the B shift patrol watcher 
and duty watcher at the No. 4 gate were checking the out -going A shift 
workers at about 3 p.m. they caught Raman Nair with 114 Ozs . (2 sheets 
of paper ) of manufactured paper belonging to the company which he 
had hidden in his shirt and shorts pockets . At the enquiry he admitted 
the misconduct. Paper is an excisable commodity and the management 
is held responsible by the Central Excise for the unauthorised removal 
of the paper from the Mills. The workers were also informed by general 
notice dated 28-1-1959 that employees are strictly prohibited from being 
in possession of paper. On a previous occasion in 1947 he was found 


guilty of theft of company s property and he was punished with suspen 
sion , demotion, denial of increment and a warning that any further mis 
conduct would result in his dismissal. Taking into consideration the 
gravity of the misconduct and his past record of service it was decided 
to dismiss him from service. He was dismissed for proper and justifi 
able reasons. The worker or Union had not raised the contention at the 
time of the enquiry that the misconduct committed by Sri K. Raman 
Nair amounted only to petty theft and the union cannot now be heard 
to say that the misconduct only amounted to a petty theft. The mis 
conduct committed by him is certainly not a petty theft. He committed 
theft of manufactured paper. Even assuming that it was only a retty 
theft in the case of Sri Raman Nair , being a second case of theft, it was 
a misconduct falling under standing order 20 ( d ) . The dismissal order 
passed on him was not harsh . The management was not actuated by 
any motives of victimisation in charge- sheeting or dismissing him . 

The workers concerned are not entitled to any relief and all the 
demands made by the Union on their behalf have to be rejected. 

It is therefore prayed that an award be passed upholding the con 
tentions of the Management. 

The issues that arise for determination are : 
( 1 ) Is the dismissal of Sri Parmeswaran Nair justified or not ? 

In either case to what relief is he entitled ? 
( 2 ) Is the dismissal of Sri Raman Nair justified or not ? In either 

case to what relief is he entitled ? 
Issue No. 1 : 

Sri Parameswaran Nair stands charged with a misconduct under 
order 20 (a ) of the certified standing orders namely wilful insubordina 
tion and disobedience to lawful and reasonable orders of the superior. 
The case of the management is that while the workman was on A shift 
on 20-7-1957 he refused to change fused bulbs in the soda recovery plant, 
which is a part of his duty, in spite of repeated orders of his superiors. 
The attitude of the worker seems to be that his refusal to carry out the 
orders of his superiors in the instant case would not amount to violation 
of the standing orders in as much as it was not a lawful,order according 
to him . His case is that the said work does not form part of his duties 
and as such he could legitimately ignore the direction of his superiors. 
The fact that his superiors ordered him to attend to that work and he 
did not comply with that order is not disputed. In pursuance to Ext. E4, 
an enquiry ( Ext. E5 ) was conducted by the manager on 29-7-1957. At 
the enquiry also, he categorically admitted his failure to do the job but 
he was trying to justify his stand by putting forward several excuses 
in succession . At first he attributes his failure to do the work due to 
lack of assistance and facilities and later on he would maintain that his 
failure was because the work concerned is not part of his duties. At 
the enquiry on 29-7-1957 the worker concerned admitted that one Yusuf 
was deputed to assist him and the latter fetched a ladder also but he 
says that he had no time since he had to get ready to hand over charge 
to the incoming shiftman . It is admitted that the Foreman and the 
Assistant Engineer (EW1) asked him to 

the work but without any 
result. On 22-7-1957 the Engineer himself instructed him but Parames 
waran Nair says at the enquiry that that it was out of duty hours. He 
further says in justification of his failure as follows. " As I came to 
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know that a complaint has been made against me I was cager to know 
what it was. Therefore I did not attend to the work on 22-7-1957 during 
my C shift" . At another place, when the enquiry officer asked him 
" From 20-7-1957 to 29-7-1957 you had no time to collect the necessary 
tackles to attend to the job when you admit that the order is still there ?" 
he replies " As a report had been made against me, I wanted to know 
what it was before I could do the job" . This would only show how 
adamant he was in defying the orders of his superiors. His impertinency 
reaches its zenith when he says " If someone asks me to jump from the 
top of a tree I cannot do it" . But however, inspite of his repeated and 
point-blank refusals , the Manager instead of dismissing him forthwith 
gave him a last chance to obey the order and also made all necessary 
arrangements to facilitate the work. He seems to have even told him 
that the original order is cancelled and a new order is given by him 
(Manager ) to do the work that day. But the workman was not even 
prepared to avail that opportunity so leniently given to him by the 
Manager. 

This led to the issue of Ext. E6 charge- sheet which was followed 
by Ext. E7 enquiry dated 1-8-1957. From the attitude of the worker 
even at the second enquiry, it would appear that he was determined to 
lose his job . Though he admits that he was previously doing the work 
of changing the bulbs in different parts of the mill, he would firmly 
maintain that it was not part of his duty. Naturally the Manager came 
to the irresistable conclusion that he liable to be dismissed from ser 
vice. The management accordingly applied, under section 33 of the 
Industrial Disputes Act, to the Industrial Tribunal, Trivandrum , before 
whom an industrial dispute was pending for permission to dismiss him . 
Accordingly Ext. E9 order granting the permission sought for, was passed 
by the Tribunal. 

The workman as ww2 has deposed before me as follows: 

വേണ്ട സൌകയ്യ ങ്ങൾ ചെയ്തുതന്നാൽ പോയി മാം രാമന്നു പം . 
To Momo bojojomley. " 
This is against his own statement at the enquiry. He is a person who 
has no regard or respect for truth. He would further say that his desig 
nation is motor attender although according to muster rolls he is 
wireman . According to him the changing of fused bulbs in the soda 
recovery plant is the duty of day wiremen and not of the shift wiremen . 
He would make it appear that he has absolutely nothing to do with the 
soda recovery plant. This is against his own statement made in Ext. El 
deposition made before the Tribunal and also against the statements 
made in Exts. E2 and 3 petitions to which he is admittedly a signatory. 
EW2, the Assitsant Electrical Engineer , also swears that the work falls 
within the duty of the shift wiremen and that it was being done by them 
previously. Sri Parameswaran Nair admits that the workmen of his 
category are the fitters in the pulp section. But when he is asked 
" ആ fritters അ soda recovery plant e machines repair അ വ ം 
വന്നാൽ ശരിയാക്കുന്നതു്. He pleads ignorance in his anxiety to establish 
that he has nothing to do with soda recovery plant. At the same time 
he admits that he was changing the fused bulbs in his section. It is 
therefore clear that Sri Parameswaran Nair was not justified in refusing 
to change the fused bulbs as ordered by his superiors. This is a case 
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of wilful and wanton insubordination which no management could tole 
rate. On going through both the enquiry proceedings and the evidence 
adduced before me I hold that there is nothing wrong in the findings of 
the management and that they are perfectly justified in dismissing the 
workman concerned . It therefore follows that Sri Parameswaran Nair 
is not entitled to any reliefs. Issue found accordingly . 
Issue No. 2 : 

The misconduct levelled against Sri Raman Nair is that he committed 
theft of two sheets of paper, which according to the management comes 
within order 20 ( d ) of the certified standing orders (Ext..E14 ) . Ext. E10 
is the charge- sheet and the enquiry proceedings thereof is marked as 
Ext. E11 . Technically the offence is theft and the workman also admitt 
ed that he had two sheets of paper when he was going out of the mills. 
He also put forward an explanation both at the enquiry and before this 
Court, that a friend of his who owed him some money offered to pur 
chase rice for him and it is for wrapping that rice that he took the two 
sheets of paper . That does not mean that the said purpose would justify 
his conduct. It only shows that he had no mensrea to commit theft. It 
is to be noted that if the intention was to commit theft, he would not 
have kept it in his shirt pocket which was so easy of detection . No 
useful purpose also will be served by the so - called theft. At the same 
time the management cannot shut its eyes over it especially when paper 
is an excisable article. But in the matter of taking action against him , 
the management should take into account the nature and gravity of the 
Offence and other attendant circumstances. The punishment also should 
be proportionate with the offence. Admittedly, the offence in question 
can at best be treated only as a petty theft within the meaning of order 
21 (d ) for which a fine alone could be imposed according to the provi 
sions of the Payment of Wages Act. The management is conscious of 
this fact, can be seen from the finding entered at the enquiry itself, 
where it is stated as follows: - " In view of the small quantity of paper 
involved and in view of your ready admission of guilt , I might be inclined 
to view this as a matter for extended suspension only ". But the manage 
ment would say that he was punished for a theft case in 1947 and this 
is a reptition which makes it a major misconduct under order 20. There 
is no materials before me in respect of the alleged misconduct of 1947 
so as to form any opinion . The certified standing orders bear the date 
5-2-1951 and this petty theft is the first ence the enactment of 
the standing orders and so by no stretch of imagination can it be said 
that this is a reptition under the standing orders. Therefore the attempt 
of the management to connect this offence with the alleged offence of 
1947 is far fetched . 

It is interesting to note that the alleged repetition which makes the 
offence a misconduct under order 20, does not find a place in Ext. E10 
charge-sheet. In the column relating to particulars of the offence, it is 
only this petty theft that is mentioned and he is called upon to answer 
only that offence. So the position is that after charge-sheeting the worker 
for a minor misconduct, he is found guilty and punished for a major 
misconduct. It is a fundamental rule of natural justice that no man 
shall be condemned before he is heard. Therefore the finding entered 
by the management is vitiated by a serious violation of the accepted 
principles of natural justice. 
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I have also to observe that the punishment meted out is out of all 
proportions to the offence charged and it is so shockingly harsh that 
justice demands that I should interfere with the finding entered by the 
management. Further, it is also seen from the management s reliance 
on an alleged offence of 1947 for enhancing the punishment of the worker 
concerned that their intention was merely to victimise him . I therefore 
set aside the finding entered by the management as being perverse for 
the reasons stated and order reinstatement of Sri Raman Nair with full 
back wages. Issue found accordingly . 

In the result, I pass an award , as indicated above. The parties are 
directed to bear their respective costs. This will come into force on the 
expiry of 30 days from the date of its publication in the Government 
Gazette under section 17 of the Industrial Disputes Act. 


Quilon , 
21-9-1960. 


P. SANKU PILLAI, 
Presiding Officer . 


APPENDIX 


Witnesses examined on behalf of the Union 
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1 ) 


WW1 Raman Nair . 
WW2 Parameswaran Nair . 

Witnesses examined on behalf of the Management 
EW1 

D. R. Philip . 
EW2 S. Rajagopalan . 

Exhibits marked on the side of the Union 
Ext. W1 Foreman s note book . 

Exhibits marked on the side of the Management 
Ext. E 1 Certified copy of deposition in 33 petition No. 257 in 

I.D. 124|55 of the I.T., Trivandrum . 
E 2 Representation dated 31-7-1957 signed by 11 workers. 
E 3 Representation dated 26-6-1957 signed by 3.workers. 
E 4 Copy of charge- sheet dated 27-7-1957 issued to Parames 

waran Nair . 
E 5 Copy of enquiry proceedings . 
E 6 Copy of charge-sheet dated 31-7-1957 issued to Parames 

waran Nair . 
E 7 Copy of enquiry proceedings dated 1-8-1957. 
E8 Copy of dismissal order issued to Parameswaran Nair. 
E 9 Copy of order of the I.T., Trivandrum dated 6-12-1958 in 

respect of Petitions Nos. 2 and 3 |57. 
E10 Copy of charge- sheet dated 17-6-1959 issued to K. Raman 

Nair . 
E11 Copy of enquiry proceedings dated 19-6-1959. 
E12 Copy of order dated 25-9-1959 of the I.T., Trivandrum . 
513 Copy of dismissal order dated 20-6-1959 issued to Raman 

Nair , 


31 
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Ext. E14 
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Copy of standing orders. 
Copy of letter dated 31-7-1958 from the Central Excise, 

Trivandrum . 
Copy of letter dated 31-7-1958. 
Copy of notice No. 7159 of the Management. 
Copy of letter dated 12-3-1959 from the Union to the 

Management. 
Copy of letter dated 16-10-1959. 
Copy of letter dated 20-10-1959 from the management to 

the Union , 


E19 
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Keraia Gazette No. 41 dated 18th October , 1960 . 
PART 1 

Health and Labour Department ( Labour) 

NOTIFICATION 
No. L4-59752 60 | H & LD. 

Dated, Trivandrum , 8th September 1960. 
The award of the Industrial Tribunal, Alleppey in respect of the 
dispute between Sri Peter Mendez, Carpenter-Maistry and Contractor, 
K.D.H.P. Co., Ltd., Munnar and his workmen represented by the Kerala 
State Estate Workers Union , Munnar received by 

Government 
1-9-1960 is hereby published under Section 17 of the Industrial Disputes 
Act , 1947 (Central Act XIV of 1947) . 

By order of the Governor, 

V. V. JOSEPH , 

Secretary . 
Before the Industrial Tribunal, Alleppey 

Present : 
SRI K. SHAHUL HAMEED, B.A.L.T. & B.L., 

In 
INDUSTRIAL DISPUTE No. 42 OF 1959 

Between 

SRI PETER MENDEZ , 
CARPENTER -MAISTRY AND CONTRACTOR, K.D.H.P. COMPANY LTD., MUNNAR 

And 

HIS WORKMEN 
REPRESENTED BY THE KERALA STATE ESTATE WORKERS UNION,. 

MUNNAR (REGISTERED No. 255/58 ) 
Representation : 
For Management : - Sri Peter Mendez, represented by Sri K , P. M. 

Sherief, Advocate, Alleppey. 
For Workmen : Sri P. Njanamoni, General Secretary of the Union 
represented by Sri M. V. Ibrahimkutty , Advocate, Alleppey. 

AWARD 
1. This industrial dispute was referred to me for adjudication by 
Government Order No. 31025 |L4159 dated 2-6-1959 under Section 10 ( 1 ) 
( d ) of the Industrial Disputes Act 1947 (Central Act XIV of 1947) . The 
issues referred are the following : 

( i) Sick leave wages . 
(ii) Annual leave wages . 
(iii) Gratuity . 
( iv ) Bonus . 

( v ) Lay off and reterenchment compensation . 
2. Parties entered appearance. 

With the consent of both parties 
leave was granted to Advocates to represent either side. The Union filed 
their claim statement on 16-6-1959 . The Management filed their counter 
on 28-7-1959. 

A replication was put in by the union on 27-8-1959. The 
union has examined seven witnesses (wwi to ww7) and marked 
Exts. W1 to W6. The Management has examined EW1 and EW2 and 
marked Exts. E1 to E7. 

G. 2854 
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3. The union stated their case as follows: The workers involved 
in this case are ( 1 ) Joseph Fernandez, ( 2 ). R. Savari Muthu , ( 3 ) Peter 
Rodricks, (4 ) John Kuvalio and (5 ) P. M. George. The said workers 
were employed by Mr. Peter Mendez who is a contractor, Kannan 
Devan Hills Produce Co., Ltd., Munnar. He was also an employee of 
the Company. Mr. Peter Mendez had undertaken the supply of wooden 
furniture to the Company. These workers were given facilities to do 
their work inside the workshop of the Company. They were also allowed 
to use the Company quarters as per the arrangement made between Mr. 
Peter Mendez and the Company. The services and wages of the workers 
are as shown below : 
Name. 

Wage per Date of 

Total 
day. appointment. service . 

Rs. 
Joseph Fernandez 

3- 5-0 21-6-1950 
R. Sayarimuthu 

2-10-0 17-2-1949 10 
Peter Rodricks 

3- 4-0 

1-5-1946 13 
John Kuvalio 

3- 3-0 

1-7-1946 13 
P. M.George 

2-15-0 

1-8-1945 14 
The said workers were never given sick leave and annual leave 
wages. Similarly the employer did not pay them any bonus. On 18-3-1959 
the employer gave notices to the workers that their services would be 
terminated on 30-4-1959. The workers were members of the union and 
the matter was placed before them . The union carried on negotiations 
with the employer but to no purpose. The conciliation machinery was 
invoked . Their attempts to effect a settlement were also not fruitful. 
Therefore the whole matter was referred for adjudication . The issues to 
be decided are : 

(i ) Whether the employer is liable to pay sick leave wages to the 

workers ? If so to what extent ? 
( ii ) Whether the employer is liable to pay annual leave wages to 

the workers ? If so to what extent ? 
( iii) Are the workers entitled to bonus ? If so at what rate ? 
(iv ) Are the workers entitled to lay off and retrenchment compen 

sation ? 
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The workers are entitled to sick leave, annual leave, gratuity , bonus 
and retrenchment compensation as shown below : 
1. Joseph Fernandez : At Rs. 3-5-0 per day . 
Sick leave 14 days a year 

Rs. 46 6 0 
Annual leave do . 

46 6.0 
Gratuity 13 days a year 

43 1 0 
Bonus 78 days a year 

258 50 
Total for one year 

394 20 
For eight years: Rs. 3,153-0-0. 
Add retrenchment compensation : 397-8-0 . 
2 . R. Savarimuthu : At Rs. 2-10-0 per day . 
Sick leave 14 days a year 

Rs. 36 12 0 
Annual leave do . 

36 12 0 
Gratuity 13 do . 

34 2 0 
Ponus 78 do. 

204 120 
Total for one year 

3126 

0 


For 10 years : Rs. 3,123-12-0 . 
Add retrenchment compensation : 393-12-0 . 
3. Peter Rodricks: At Rs. 3-4-0 per day. 

Sick leave for 14 days a year 
Annual leave 

do. 
Gratuity for 13 days a year 
Bonus for 78 days a year 


Rs . 45 8 0 

15 8 0 
42 40 
253 80 


Total for one year 


386 120 


For 13 years Rs. 5,027-12-0 . 
Add retrenchment compensation : 633-12-0. 
4. Jolin Kuvalio : At Rs. 3-3-0 per day . 

Sick leave for 14 days a year 
Annual leave 

do . 
Gratuity for 13 days a year 
Bonus for 78 days a year 


Rs. 44 10 0 

44 10 0 
41 7 0 
248 10 0 


Total for one year 


37950 


For 13 years : 

Rs. 4,931-1-0. 
Add retrenchment compensation : 621-9-0 . 
5. P. M. George : At Rs. 2-15-0 per day . 

Sick leave for 14 days a year 
Annual leave do . 
Gratuity for 13 days a year 
Bonus for 78 days a year 


Rs. 41 2 0 

41 2 0 
38 30 
229 2 0 


0 


Total for one year 


3499 


For 14 years : 

Rs. 4,893-14-0 . 
Add retrenchment compensation : 616-14-0. 
Grand total: Rs. 23,792-14-0 . 

The employer is bound to pay to the workers the abovesaid amount. 
Therefore the union prayed that an award be passed allowing all their 
claims. 

4. The Management raised the following contentions. The abovesaid 
five persons are not the workmen of the employer. There is no employer 
employee relationship between the five workers and the employer. The 
employer himself is an employee under the K.D.H.P. Co. Ltd., Munnar. 
He joined the service of the company as a carpenter in the workshop of 
the Company 31 years back . His services were terminated on 30th 
April 1959. The five persons named above were also carpenters working 
for the Company in the Company s Munnar Workshop . Their services 
were also terminated along with the employer on 30th April 1959. Till 
the termination of their services they were also enjoying all the amenities 
provided by the Company to the other workers. They were given free 
quarters. They were given rice and kerosene at concession rates. Joseph 
Fernandez was given 10 padies of rice; Peter Rodricks 27 ; Savarimuthu 
20 ; John Kuvalio 55 and P. M. George 27 every month at the rate of 


4 annas per pady irrespective of the market rate . Except John Kuvalio 
all others were supplied with free electric light. John Kuvalio was given 
six bottles of kerosene free of cost every month . Besides free medical 
aid was granted to all of them by the Company. The five carpenters 
were doing the work of the Company for the Company and in the work 
shop of the company as the workmen of the Company. The only relation 
ship between the employer and the abovesaid carpenters was that the 
employer used to supervise their work for and on behalf of the Company . 
The Deputy Labour Officer , Munnar has been inviting the General Manager 
and the Manager , Munnar Workshop, K.D.H.P. Co. Ltd., for the concilia 
tion conferences. The present employer was invited along with the 
union representatives in the capacity of a master carpenter . From the 
above facts it would be clear that there is no employer-employee re 
lationship between the employer and the five workers. Therefore the 
employer is not liable for the claims put forward by the union . On the 
abovesaid grounds the employer prayed that all the issues may be found 
against the union . 

5. The union has controverted all the contentions raised by the eni 
ployer in their replication . They added that the five workers were the 
workmen of the employer; that the employer had issued notices to the 
workmen terminating their services ; that the fact that the workmen were 
working in the company s workshop at Munnar would not make them 
the workmen of the Company ; that it is true the Deputy Labour Officer, 
Munnar had invited the General Manager of K.D.H.P. Co. Ltd., for a 
conference in the beginning ; that later on when he found that the Com 
pany had nothing to do with the workers, the employer alone was invited 
for the subsequent conferences ; that the five workers were the workmen 
of Sri Peter Mendez could be seen from the Salary Book kept by the 
employer and that therefore the workers were entitled to get their 
reliefs from the employer. 

6. As the employer has raised the question of employer-employee 
relationship which touches the jurisdiction of the Tribunal, I shall con 
sider that point at the first instance. The employer s contention is that 
the five workers are the workmen of Messrs. K.D.H.P. Co. Ltd., Munnar 
whereas the union s case is that all of them are the workmen of the 
employer Sri Peter Mendez . The workmen , Peter Rodricks, John 
Fernandez , Savarimuthu, John Kuvalio and P. M. George were examined 
as WW2, WW3, WW4, WW5 and Ww6 respectively. All of them have 
sworn that they had worked under Peter Mendez as carpenters in the 
workshop of K.D.H.P. Co. Ltd., Munnar; that Peter Mendez had been 
paying them their wages; and that Peter Mendez had been directing , 
supervising and controlling their work . With regard to their duration of 
service and the wages they were getting at the time of their termination 
of service , these witnesses have deposed as follows : 
Name. 

Duration of Service. Wages. 
Peter Rodricks 1-5-1946 to 30-4-1959 Rs. 3 4 

O per day 
John Fernandez 1-5-1949 to 30-4-1959 

5 0 
Savarimuthu 

1-2-1949 to 30-4-1959 Rs. 2 10 0 
John Kuvalio 

1-7-1946 to 30-4-1959 Rs. 3 30 
P. M Gcorge 

1-8-1945 to 30-4-1959 Rs. 3 0 0 
24r . Peter Mendez had given notices terminating the services of all these 
workmen Dxts . W1, W2, W3, W4 and W5 are the individual notices 
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issued to P. M. George, Peter Rodricks, Savarimuthu , John Kuvalio and 
Joseph Fernandez respectively . All the notices are dated 18th March 
1959. The notices are written in the same wording. Ext. Wi read as 
hereunder : 
Peter Mendez . 

Munnar Workshop, 

Munnar, 

18th March 1959. 
To 

Mr. P. M. George, 
Carpenter , 

Munnar Workshop. 
Dear Sir , 

This is to advise you that I am retiring from the Company s service 
from 1st May 1959. Consequently my contract work ceases from that 
date . I shall, therefore, not be able to continue to employ you from 
that date and shall be glad if you will arrange to vacate your quarters 
and return the key to me on the 1st May. Please note that until the 
houses given to the contract Carpenters are vacated and the keys sur 
rendered to the workshop Manager on or before the 1st idem my account 
will not be settled by the Company . 

Your account with me as at 30th April 1959 will be settled on the 
following day after your vacating your quarters and returning the key 
to me. 
Please acknowledge receipt of this notice . 

Yours faithfully, 

( Sd.) 

Peter Mendez (Contractor) . 
Mr. A. T. Alexander is the conciliation officer at Munnar. He 
is WW7. He had convened conciliation conferences of the parties in 
an attempt to bring about a settlement . He has deposed that he had 
issued notices to the parties for the conferences and that he had issued 
notice to Mr. Peter Mendez on the basis of the notice issued by him 
to the workers on 30-3-1959. Ext. W6 is the notice issued by Peter Mendez 
and referred to by the witnesses . It read as hereunder : 

NOTICE 
Issued to Sri ( *name of worker ) Munnar, by Peter Mendez, Carpenter 
Maistry and Contractor, Munnar Workshop, Munnar. 

Whereas the Kannan Devan Hills Produce Company Ltd., Munnar, 
has given notice to me on 25th November 1958 that I must retire from 
the Company s services on the 30th April 1959 and 

Whereas the Manager, the Munnar Workshop, Munnar has in his 
letter dated 18th March 1959 instructed me that on the retirement on 
the 30th April 1959 my contract with the Company will also terminate, 
and that I must hand over vacant possession of the quarters given to 
me as well as the quarters given to the carpenters under me, to the 
Company on the 1st May 1959, and that my account will be settled only 
after my handing over the keys of the buildings to the Company, and 

Whereas. I am retiring from the Company on the 30th April 1959 
and my contract also will come to an end on the said date , I give notice 
that I will not be in a position to engage you after the abovementioned 
date, and 
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Whereas the company has definitely informed me that they will 
settle my account duly on the handing over of the keys of the quarters 
to them , I give notice that you must stop your work before the 30th April 
1959, settle your accounts, give vacant possession of the quarters you 
are now in occupation and receive your payments, and 

Whereas I have to hand over possession of the quarters to the 
Company and receive the amount due to me, I give notice to you that 
within this 30 days you may come to me and settle your account and 
give vacant possession of the quarters to me failing which the company 
will take necessary action against me for getting vacant possession of the 
buildings under my control, and 

Whereas you fail to comply with this notice within 30 days from 
the date of this notice , your account will be settled and you will be 
deemed to be in unauthorised occupation of the Company s building , a 
civil suit will be instituted and you will be made responsible for all the 
costs and damages incurred thereunder : 

(Sd .) Peter Mendez , 
Munnar, 

Carpentry Maistry and Contractor , 
30-3-1959. 

Munnar Workshop, Mrunar. 
Copy to : The Deputy Labour Officer, Munnar for information . 

* 1 . Sri Peter Rodricks, Munnar 
2 . P. M. George, Munnar 

John Kuvalio , Munnar 
4 . Joseph Fernandez, Munnar 

5. , Savarimuthu , Munnar . 
Employer Mr. Peter Mendez has been examined as EW2. He admits 
Exts. W1 to W6. He also admit that he was employed in the K.D.H.P. 
Co. Ltd., Munnar . Still he would say that the five workmen were em 
ployed by the Company. He has examined another witness Simon 
Gonsalves (EW1) a carpenter employed in the K.D.H.P. & Co. Ltd., EW1 
would also say that the five workers involved in the reference are the work 
men of the Company. The employer has also produced Exts. E4, E5, E6 and 
E7, Workmen s weekly time sheets issued by the Company to John 
Kuvalio, P. M. George, Savarimuthu and John Fernandez respectively . 
Ext. E7 is dated 29-8-1952; Ext. E6 is dated 30-1-1955 , Ext. E5 is dated 
9-8-1958 and 14 is dated 22-1-1955 . On the basis of these weekly time 
shects it was argued that the workmen were the employees of the Com 
pany. But these Exts . would only show that the workmen concerned had 
worked in the Company s workshop on the days noted therein . It is 
not conclusive evidence to prove the fact that they were the employees 
of the Company. Exts. E4 to E7 do not detract the probative value of 
Exts. W1 to W6 . Peter Mendez does not deny his signatures in Exts. 
W1 to W6. He admits that they were issued by him . His only objection 
is that he docs not know English ; that he was asked to sign those docu 
ments by some officer of the Company and that he signed them without 
knowing their contents . It is difficult to believe him in the face of 
Exts . W1 to W6. There is clear admission in these documents to the 
effect that Peter Mendez is a contractor under the K.D.H.P. Co. Ltd., 
Munnar and that the five workers mentioned therein were employed by 
Peter Mendez. LW1 is a relation of EW2 and is naturally interested 


in him . Therefore I do not place any reliance upon his testimony. Exts. 
E4 to ES would only lend weight to the contention of the union that the 
workers were working in the workshop of the company at Munnar . 
Therefore relying on the oral testimony of WW1 to Ww5 which is again 
corroborated by the documentary evidence as disclosed by Exts. W1 
to W6, I hold that the five workmen are the workers of the employer 
Peter Mendez ; that there is employer -employee relationship between the 
five workers and Peter Mendez; that this is an industrial dispute and 
that I have jurisdiction to adjudicate the issues. In the result the preli 
minary objection is over -ruled and it is found against the management. 
7. Issues (i) , (ii) and ( iii) 

These issues relate to sick leave, annual leave and gratuity . The 
union has not adduced satisfactory evidence before me to show that sick 
leave and annual leave had formed part of the conditions of service of 
these employees and that the employer had agreed to give them these bene 
fits . There is also no evidence as regards the existence of a Gratuity Scheme 
under the management. Therefore the five workers are not entitled to any 
reliefs under these heads. The issues are found against the uni 
8. Issue (iv ) 

This issue relates to bonus. The union has claimed bonus on the 
basis of 72 days wages in an year. The workers have services ranging 
from ten years and upwards. The union has not proved that bonus was 
given at any time in the past in this concern . The claim for bonus in 
respect of at least 8 to 9 years would clearly be belated. Even for the 
last one or two years there is absolutely no evidence to show that the 
concern has made any available surplus . In the absence of any such 
data I have to disallow the claim for bonus also. Issue found against the 
union . 
9. Issue ( v ) 

This issue relates to lay off and retrenchment compensation. There 
is no lay off as it has been clearly brought out in evidence that the 
employer was compelled to terminate the services of the five workers on 
account of the fact that the Manager of the Company had instructed the 
employer that on his retirement on the 30th April 1959 his contract 
with the Company will also terminate. Therefore it is not lay off. It 
amounts to closure. This closure is not disputed by the union . They have 
no case that Mr. Peter Mendez had carried on his business after 30-4-1959. 
Section 25FFF deals with compensation to workmen in case of closing 
down of undertakings . It reads as hereunder : 

" 25FFF . ( 1 ) Where an undertaking is closed down for any 
reason whatsoever, every workman who has been in continuous 
service for not less than one year in that undertaking immediately 
before such closure shall, subject to the provisions of sub- section (2 ), 
be entitled to notice and compensation in accordance with the pro 
visions of Section 25F, as if the workman had been retrenched : 

Provided that where the undertaking is closed down on account 
of unavoidable circumstances beyond the control of the employer, 
the compensation to be paid to the worlumen under clause ( b ) of 
Section 25F shall not exceed his average pay for three months. 

Explanation :--An undertaking which is closed down by reason 
merely of financial difficulties (including financial losses) or accu 
mulation of undisposed of stocks shall not be deemed to have been 
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closed down on account of unavoidable circumstances beyond the 
control of the employer within the meaning of the proviso to this 
gub -section . 

( 2 ) Where any undertaking set-up for the construction of 
buildings, bridges, roads, canalse dams or other construction work 
is closed down on account of the completion of the work within 
two years from the date on which the undertaking had been set up , 
no workman employed therein shall be entitled to any compensation 
under clause ( b ) of Section 25F , but if the construction work is 
not so completed within two years, he shall be entitled to notice 
and compensation under that section for every completed year 

of service or any part thereof in excess of six months." 
It was argued by Mr. K. P. M. Sherif that the employer in this case 
had closed down his undertaking on account of circumstances beyond 
his control and that therefore he need only pay compensation to his 
workmen as laid down in the proviso to Section 25FFF . I regret I am 
not able to accept the contention . It appears to me that the circum 
stances beyond the control of the employer contemplated in the proviso 
are only of those kinds which are specifically mentioned in the explana 
tion to the section. In this case the employer would have known before 
that he was to retire on a particular date . There is no evidence to show 
that his retirement was unexpected . The employees were thrown out 
of employment suddenly for no fault of theirs and the hardships which 
they have to face whether it is closure or retrenchment is the same. 
Therefore I find that the proviso to Section 25FFF will not apply in this case 
and that it will fall within the Sub- section (1 ) Section 25FFF. Reference 
may be made in this connection to the ruling of the Supreme Court in 
1960 LLJ Vol. (ii) page 31 at page 3. In the result the five workers 
are entitled to get retrenchment compensation in accordance with the 
provisions of Section 25 ( F ) of the Industrial Disputes Act. One month s 
notice has been issued to the workers on 30-3-1959 (Ext. W6) and there 
fore the workers are not entitled to notice pay. The union has not 
shown what the average pay of each worker is. Therefore the amounts 
as per sub - section (b ) of Section 25F will have to be calculated and paid 
to the workers within one month from the date of coming into operation 
of this award. Issue found accordingly . 

( 10 ) I make this award in terms indicated above. No order as to 
costs . The award will come into operation from the date of its publi 
cation in the Official Gazette. 


Alleppey , 
29-8-1960 


K. SHAHUL HAMEED , 
Industrial Tribunal. 


APPENDIX 


Witnesses for the Union : 

WW1 Sri P. Jnanamony 
WW2 Sri Peter Rodricis 
WIv3 Sri Joseph Fernandez 
WW4 

Sri R. Savarimuthu 
WW5 Sri John Kuvalio 
WWG Sri P. M. Georgo 
WW7 Sri A. T. Alexander. 
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Exhibits for the Union : 
Ext. W1 Notice dated 18th March 1959 from Sri Peter Mendez to 

Sri P. M. George 
W2 Notice dated 18th March 1959 from Sri Peter Mendez to 

Sri Peter Rodricks 
W3 Notice dated 18th March 1959 from Sri Peter Mendez to 

Sri Savarimuthu 
W4 Notice dated 18th March 1959 from Sri Peter Mendez to 

Sri John Kuvalio 
W5 Copy of notice dated 18th March 1959 from Sri Peter 

Mendez to Sri Joseph Fernandez. 
W6 Copy of notice dated 30-3-1959 from Sri Peter Mendez to 

the Deputy Labour Officer , Munnar . 3 
Witnesses for the Management: 
EW1 Sri Simon Gonsalves 

EW2 Sri Peter Mendez. 
Exhibits for the Management: 
Ext. E1 Workmens Weekly time- sheet to Sri Peter Rodricks 
E2 Letter dated 30-3-1959 from the Deputy Labour Officer 

to the parties. 
E3 Copy of letter dated 12-2-1959 from the General Secretary 

to the Deputy Labour Officer, Munnar. 
14 Workmens Weekly time- sheet to Sri John Kuvalio . 
E5 

do . to Sri P. M. George 
E6 

do . to Sri Savarimuthu 
E7 

do . to Sri John Fernandez , 
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Kerala Gazette No. 41 dated 18th October, 1960, 
PART 3 

Health and Labour Department 

NOTIFICATION 
No. 66045|L2|60-1 H & LD . 

Dated , Trivandrum , 27th September 1960 . 
The award of the Industrial Tribunal, Alleppey, in respect of the 
dispute between the Management of Sittar Estate, Chittar P.O., Patha 
namthitta represented by Ms. A. V. Thomas and Co., Ltd., Alleppey 
and their workmen represented by the Akhila Kerala Plantation Labour 
Union , Co. R.S.P. Office, Pathanamthitta received by Government on 
24-9-1960 is hereby published under Section 17 of the Industrial Disputes 
Act, 1947 (Central Act XIV of 1947 ) . 

By order of the Governor, 

V. V. JOSEPH , 

Secretary. 
Before the Industrial Tribunal, Alleppey . 

Present 
SRI K. SHAHUL HAMEED, B.A.L.T. & B.L., 

In 
INDUSTRIAL DISPUTE No. 2 OF 1960 

Between 

THE MANAGEMENT OF 
SITTAR ESTATE , CHITTAR P.O., PATHANAMTHITTA, REPRESENTED BY 
MS. A. V. THOMAS & Co., LTD., ALLEPPEY 

And 

THE WORKMEN OF 
THE ABOVE ESTATE REPRESENTED BY THE AKHILA KERALA PLANTATION 

LABOUR UNION , CO. R.S.P. OFFICE, PATHANAMTHITTA. 
Representation : 
For Management: - Sri A. Chandra Paul, Assistant Manager, Ms. 

A. V. Thomas & Co., Ltd., Alleppey represented by Sri K. 
Parthasarathy, Hon . Law Officer, Travancore Chamber of 

Commerce, Alleppey . 
For Union :- Sri K. A. Podyan , Joint Secretary of the Union 
(Exparte). 

AWARD 
1. By order No. 108138|L2|59-2 H & LD dated 12-1-1960 issued under 
Section 10 ( 1 ) ( d ) of the Industrial Disputes Act, 1947 (Central Act 
XIV of 1947 ) the Government of Kerala referred the above said dispute 
to this Tribunal for adjudication. The issue to be adjudicated as 
mentioned in the annexure to the order of reference is this : 

" Reckoning of past service of the workmen in Sittar Estate 

under the present Management." 
2 . Parties entered appearance . Sri A. Chandra Paul, Assistant 
Manager, Ms. A. V. Thomas & Co., Ltd., Alleppey filed an authorisa 
tion on 28-1-1960 stating that he is competent to represent the Manage 
ment in this adjudication. 

On the same date Sri K. P. Podyan , 
Joint Secretary of the Union filed_his_authorisation Rath 
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the authorisations wele accepted. On 18-1-1960 Sri Chandra 
Paulfilled statement to effect that Ms. A. V. Thomas 
& Co. Ltd., Alleppey is member of the Travancore Chamber of 
Commerce that Sri K. Parthasarathy Iyyengar, B.A., B.L., Advocate , 
Alleppey is one of the Hon . Law Officers of the Chamber and that 
therefore Sri K. Parthasarathy Iyengar may be allowed to appear 
for the Management in these proceedings. In support of his prayer, Sri 
Chandra Paul has also produced the resolution passed by the Committee of 
the Travancore Chamber of Commerce authorising the Hon . Law 
Officers to appear before Courts or Tribunals on behalf of their consti 
tuent meinbers. The resolution was signed by the Secretary to the 
Chamber of Commerce. The Union did not raise any objection and 
therefore the authorisation in favour of Sri K. Parthasarathy was 
also accepted . The parties have filed their usual statements. The 
Union filed their Claim Statement on 25-3-1960. The Management sub 
mitted their Counter on 2-5-1960. A replication was put in by the 
Union on 20-6-1960 . The Union has also filed their list and schedule 
on the abovesaid date. The case came up for evidence of the Union 
for the first time on 4-7-1960. On the abovesaid date the Union applied 
for an adjournment. The application was allowed and the case was 
posted to 18-7-1960. On 18-7-1960 nobody was present for the Union . 
Again it was adjourned to 1-8-1960 for evidence of the Union . On 
1-8-1960 also , the Union absented themselves and the case was there 
fore adjourned to 17-8-1960 and notice Registered Acknowledgment Due 
by post was ordered to the Union . The Union has accepted the notice 
but there was no response from them on 17-8-1960. Mr. K. Partha 
sarathy was present in Court on all the abovesaid dates . Therefore on 
17-8-1960 the Union was declared ex parte and the case was posted 
to 31-8-1960 for ex parte evidence by management. On 31-8-1950 Sri 
K. Parthasarathy stated in writing that since the Union had not let in 
any evidence, the Management had no evidence on their part. Therefore 
his arguments were heard on 31-8-1960 and I am disposing of the 
reference on merits in the absence of the Union . 


a 


3. The Union stated their case as follows:- Sittar Estate in the 
Pathanamthitta Taluk is a multicrop estate growing rubber, tea and 
other money crops . 

The Estate has all along been in a very flourish 
ing condition . The Midland Rubber Co., Ltd., purchased this Estate 
fror its previous owner in 1944. The vendees took it over as 
going concern , with continuity of service for the workmen. There was 
no break in the terms and conditions of the service of workmen . In 
1958 the present management issued service cards to all the employees 
showing therein only the service put in by the workmen under them 
and ornitting to include their past services. This move of the Manage 
ment was deliberate in so far as they wanted to deprive the workers 
of the benefits for their past services. The Union has demanded 
gratuity on the basis of the total service of the workers. It was this 
demand that was discussed between the parties at the conciliation 
stage. Tne Union thought the same issue would be referred for 
adjudication . But the issue has been altered in the reference order. 
The Union submitted that they are not responsible for the change in the 
wording of the issue. Therefore the Union prayed that the Tribunal 
would be pleased to pass an award to the effect that in cases of retire 


ment or death , the workers in the estate be given compensation on the 
basis of their total service in the Estate. The Union also pressed for 
their costs. 

4. The Management has controverted all the averments made by the 
Union . Their contentions were these : The issue for adjudication is 
vague and incomprehensive. The reference is illegal and ultra vires . 
The issue referred is not an industrial dispute as defined in the Indus 
trial Disputes Act . The Management does not admit that the workers 
are entitled to any gratuity . The averments of the Union regarding 
the Estate are incorrect. It is not a multi-crop estate. It is one of 
the oldest estates with rubber as the exclusive plantation thereon . The 
rubber trees thereon have become so old and uneconomic that very 
nearly 350 acres have been cleared and replanted with budded rubber. 
The balance area is also equally old and is being " slaughtered" for 
replanting. In view of the very low yield, the Estate has no potential 
value unless the balance area is also cleared and replanted with high 
yielding strains of rubber . The Estate was purchased from the Rani 
Travancore Rubber Co. Ltd., along with two other rubber estates belong 
ing to them by sale deed dated 23rd January 1945 by the Midland 
Rubber & Produce Co. Ltd. The estate was not purchased as a going 
concern . All that was purchased from the vendor was the right, title 
and interest of the vendor in the above property. The claim that the 
transfer of the right did not in the least affect the position of the 
workmen is also incorrect as the workmen had no position or claim 
in relation to the property. There was no question of continuity of 
service in the case of plantation workers as they were recruited only 
from year to year nor had they even a claim for permanency. The 
position in those days was one of hired labour. The employment of 
the workmen if any with the vendee company was a fresh one because 
it was only then that the relationship of employer and employee was 
created between the workmen and owners of the estate. It is admitted 
that service, cards have been issued to all employees and the period 
of service reckoned has been rightly from the date of purchase of 
this estate . The entry in the service card is correct. It does not 
offend against any provision of law . The claim of unbroken and con 
tinuous service long before 1944 is not within the knowledge of this 
Management. The Union is not entitled to demand any gratuity . 
What is sought to be agitated now before this Tribunal as an innocent 
claim is the thin end of the wedge to compel the Management to accept 
the principle of gratuity to plantation workers which is not a right 
at all statutory or otherwise . The Vice -President representing this 
Union has sought to get the same issue adjudicated in Industrial Dis 
pute No. 119 of 1958 before the Labour Court, Quilon on behalf of the 
Kanganies Federation wherein the claim has been negatived. The 
practice of seeking adjudication for part of a general question of a 
very controversial nature in different forums detached from the main 
issue and out of context cannot be countenanged more especially when 
the question should be tackled on an industry -wise basis. Therefore 
the Management prayed that the claim of the workmen should be dis 
missed with exemplary costs to the Management for having raised this 
frivolous dispute. 

5. The issue relates to the reckoning of past service of the work 
men in Sittar Estate under the recent_Manaconante 
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not given the names of those workmen whose past service has to be 
reckoned under the present Management. It may be that there are 
workmen in the Estate at present who were working under the pre 
vious owner also . The Management has admitted that they had pur 
chased the Estate from the Rani Travancore Rubber Co. Ltd., on 
23-1-1945. It is contended by the Management that they did not pur 
chase the estate as a going concern ; that only the right, title and 
interest of the vendor in the Estate were transferred as a result of 
the sale ; and that the workmen were not given continuity of employ 
ment. The Industrial Disputes Act was not in force in 1945 . 

Sec 
tion 25FF of the Industrial Disputes Act dealing with the rights of 
workmen regarding continuity in the case of transfer effected by 
managements have no retrospective effect. There is nothing in evi 
dence to show that the present management had taken over the services 
of the workmen from the vendor with continuity of employment. There 
fore on that ground itself it can safely be concluded that the present 
Management has not taken over the liability for the past services of 
their workmen . Again it is not clear for what purpose the question 
of reckoning the previous service of the workmen has been raised. Past 
service generally becomes relevant in determining the claims of work 
men with regard to retrenchment, lay off gratuity or other retiral 
benefits. As regards gratuity the Union has not established that 
there was a scheme of gratuity in force in the Estate for workmen . 
The Union concedes that the issue has not been properly framed . If 
that were so, they should have taken necessary steps for getting the 
issue corrected . The Tribunal is confined strictly to the issue referred 
and it cannot transgress the limits of the issue so referred . There 
is considerable force in the argument of the Management that the issue 
referred is vague and indefinite . The learned counsel for the Manage 
ment has invited my attention to the award of the Labour Court, Quilcn 
in I.D. No. 119158 published in Kerala Gazette No. 15 dated 12th April 
1960. That was a dispute between the Management of Pathanapuram 
Estate, Pathanapuram represented by Ms. A. V. George and Co. Ltd., 
Kottayam and the workmen of the above Estate represented by the 
Travancore-Cochin State Kanganies Federation , Muttambalam , Kotta 
yani. The issue referred therein was similar to the issue in this case 
and it read as hereunder : - "Reckoning of past service of the Kanga 
nies under the former Management." The learned Presiding Officer 
of the Labour Court , Quilon has negatived the contentions of the Union 
in the abovegaid case with the following observation : " As a matter 
of fact the dispute has been raised by the Union rather prematurely . 
The issue involved in the case would legitimately arise for considera 
tion only in the event of lay off, retrenchment or closure." I respect 
fully agree with the reasoning of the learned Presiding Officer . For 
the reasons stated above, I hold that the Union has failed to establish 
their case . Therefore, I find the issue against the Union . The Manage 
ment has pressed for costs. In the circumstances of the case, I take a 
lenient view and do not mulct the Union with any costs . Both parties 
will suffer their respective costs. I pass this award in the manner 
indicated above. The reference is answered accordingly . 
Alleppey , 

K. SHAHUL HAMEED , 
22-9-1960. 

Industrial Tribunal. 
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PART I 

Health and Labour Department (Labour) 

NOTIFICATION 


No. L4. 60855 /60 /H & LD. 

Dated , Trivandrum , 19th Sep. 1960 . 
The award of the Industrial Tribunal, Ernakulam in respect of the dispute . 
between the Management of K. D. H. P. and Co., Munnar, and Shri F. M. 
Fernandez, Joint Secretary , K. D. H. P. & Co., Engineering Employees Union , 
Munnar received by Government on 8-9-1960 is hereby published under Section 
17 of the Industrial Disputes Act, 1947 ( Central Act XIV of 1947 ). 

By Order of the Governor, 
V. V. JOSEPH , 

Secretary. 
Before 
SRI K. N.KUNJUKRISHNA PILLAI, B.A., B.L. 

Industrial Tribunal, Ernakulam 
INDUSTRIAL DISPUTE No. 59 OF 1959 

Between 
Sri F. M. Fernandez, Joint Secretary, K.D.H.P. & Co., Complainant 
Engineering Employees Union ,Munnar. 

AND 
The General Manager, K.D.H.P. & Co., Munnar, Opposite Party, 
Representations : 
Mr. M. M. Cheriyan , Advocate, Ernakulam . 

For the Complainant. 
Mr. P. K. Kuriyan , Advocate, M /s. Menon & Pai, 

For the Opposite 
Advocates, Ernakulam . 

Party . 
AWARD 


I. 


2 . 


Sri F. M. Fernandez was employed in the workshop owned by the K.D.H.P. 
Co., at Munnar and he has preferred an application under Section 33 (A ) of the 
Industrial Disputes Act on 15-10-1959 which is registered as Industrial Dispute 
No. 59 of 1959. The Management of K. D. H. P. Co., filed their objection on 
23-11-1959 and on behalf of the complainant onewitness was examined and Exts. 
A --F . filed . On behalf of the Management one witness was examined and Exts. 
I - III filed . 

2. Industrial Dispute No. 46/59 was a dispute between the management 
of K. D. H. P. Co., and this Union . During the pendency ofthe dispute the com 
plainant was dismissed by a notice dated 6th October, 1959. This complaint was 
filed on the allegation that the action taken by the Management was in violation of 
Section 33(2 ) of Industrial Disputes Act and hence proper remedies should be 
awarded . On behalf of the Management it is contended that the complainant was 
dismissed after holding due enquiry into the alleged misconduct and a petition for 
approval was filed and hence there was no contravention of the provisions of 

G. 2851 
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Section 33. On the contentions raised by the parties I have to decide the follow 
ing points : 

(1) Whether there was contravention of the provisions of Section 33. 
(2) If there is contravention whether the action taken by the Management 

is justifiable and 
(3 ) Remedy. 

3. Sri Kuriyen on behalf of the Management would raise a preliminary objec 
tion that this complainant was not a workman concerned in industrial Dispute No. 
46/59 . Even though this question is raised in the objection filed by the Manage 
ment, Mr. Kuriyan as a shrewd lawyer. did not argue on that point. Industrial 
Dispute No. 46/59 is a dispute between the General Manager, K. D. H. P. Co., 
Ltd., Munnar and the workmen represented by the General Secretary, K. D. H. P. 
Co., Engineering Employees Union , Munnar. On the basis of the Supreme Court 
ruling reported in 1960 1 L. L. J. 551 I have no hesitation to say that this com 
plainant is concerned in the dispute. 

4. The first point to be decided in this case is whether there is contravention 
by the Management. In deciding that point I have to decide whether the Manage 
ment has satisfied the two conditions mentioned in proviso 2 to Section 33 (2) . 
According to the proviso the Management has to pay the wages for one month and 
an application has to be made by the employer to the Authority before which the 
proceeding is pending for approval of the action taken by the employer. Mr. Kuriyan 
would argue that the Management was prepared to pay one month s wages, but the 
complainant refused to accept it and EW1 also swears that the money was ready and 
the complainant had to receive it after executing receipt. To this Mr. Cheriyan would 
argue that the word used in the Section is not tender ofmoney, but actual payment. 
If the complainant did not accept themoney, the Management could have sent the 
money either by postal money order or otherwise and it is further argued that so 
long as that money was not paid it is a violation of that condition . There is much 
reason in the argument of Mr. Cheriyan because the word used in the Section is 

unless he has been paid wages for one month . So there must be payment and 
payment can be presumed even if the payee refuses to accept it by adopting the 
usual courses. To say that one is ready to pay is no payment. The payment of 
one month s wage is stipulated as a condition with the intention that the worker 
who is put out of employment should at least get somepecuniary relief. That being 
the intention to say that I was ready to pay will not achieve the purpose . To 
fulfil this condition the refusal of the payee to accept the amountmay be a bar and 
if the condition has to be satisfied the payer has to depend the payee which is not 
the intention of the provision . But it is possible to know whether the employer 
has discharged his part of the duty. The employer could have sent the amount 
either by postal M. o . or otherwise and the refusal if any of the employees cannot 
be a ground to doubt the readiness of the employer. Hence ordinarily it is not 
sufficient that the employer says that he was ready with the money. But in this 
case I do not doubt EW 1 when he said that the money was ready and the worker 
had to receive it on execution of a voucher as K. D. H. P. Co., is an established 
Company who would not have said that they were ready without amount. Thus 
I am satisfied that this condition is fulfilled by the employer . 

5. The second condition is that the workman should not be dismissed unless 
an application has been made by the employer to the Authority for approval of the 
action taken by the employer . In this case it is seen that an application has been 
preferred on 28-10-1959 and the dismissal order was issued on 6-10-1959. The 
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question arises whether the application is in conformity with the provisions of the 
Act. According to Mr. Cheriyan to achieve the intention of the Legislature in 
providing the proviso the employer should have filed the application prior to the 
order of discharge or dismissal even though the word mentioned is approval . 
That is to say in point of time the application should precede the order of dismissal 
ordischarge. But Mr. Kuriyan would argue that unlike in the case of an application 
for permission as contemplated in the unamended Section , now the application is 
for approval of the action which pre-supposes that such an application could be 
filed only after the action taken by the Management. He would also argue that 
this is the intention of the Legislature by the amendment of the Section as the Act 
provides less restraint to the employer in taking disciplinary actions against work 
men for any misconduct not connected with the dispute pending for adjudication . 
In other words the approval is clearly an EX POST FACTO requirementand there 
is nothing in sub -section or the proviso which makes it incumbent on the employer 
that he must withhold the effect of the dismissal or discharge whereof approval 
is not only an application thereof has been made. He would also concede that the 
application for approval has to be filed expeditiously and under Section 33 (5) it 
has to be disposed of as expeditiously as possible. On hearing the arguments of the 
Advocates on this question I am inclined to accept the arguments of Mr. Kuriyan 
in view of the fact that there is no authoritative decisions on this question by the 
Supreme Court. From the arguments of the learned Advocates it seems to me 
that much may be said on both sides in view of the phreaseology of the Section . 
Two decisions are brought to my notice one by the Rajasthan High Court reported 
in 1959 II L. L. J. 810. In this case different views are held by Their Lordships 
Justice Sri I. N. Modi and Justice Sri D. M. Bandari . Another decision is by the 
High Court of Bombay reported in 1960 I L. L. J. 443. In view of the conflict 
ing views expressed in both the decisions and in view of the fact that no decision 
of the Supreme Court is reported Imay be permitted to say that the view expressed 
in the decision of the Bombay High Court would guide me in deciding this question . 

6. It is seen that the order of dismissal was issued on 6-10-1959 and the 
petition for approval was received by the Court on 28-10-1959, but the petition 
is signed by the General Manager on 12th October, 1959. The object according 
to me with which this condition is imposed is achieved by sending the petition on 
12th October, 1959 becausemy view is that as soon as the worker knows about 
this punishment he should also know that his punishment is the subject matter for 
the authority to decide so that there will not be any cause for mutual misunder 
standing and further industrial disquiet during the pendency of themain dispute . 
The solemn intention of the Legislature in enacting Section 33 was that during the 
pendency of a dispute the STATUS QUO should be maintained and there should 
not be new sources of misunderstanding between the parties. As soon as the 
worker knows about the action taken by the Management he should also know 
that the authority is ceased of the jurisdiction of the new dispute and he need not 
look upon the employer and attempt to get redressal of his grievences. Any delay 
in presenting the petition may not achieve the intention . In this case the sending 
of the petition on 12th October , 1959 cannot be said to be an inordinate delay . 

2 . But Mr. Cheriyan would argue that on the date of the filing of the appli 
cation under Section 33 there was contravention in this respect. Technically he 
is right because the application under Section 33. A was preferred by the worker 
on 16-10-1959 on the allegation that there was contraventich , because the approval 
petition reached the Court only on 28-10-1959 . But substantially there is no con 
travention because approval application was signed by the party on 12-10-1959 . 


Hence in the peculiar circumstances of this case I hold that the employer has sub 
stantially fulfilled the conditions contemplated in the proviso to Section 33 (2) of 
the Industrial Disputes Act. 

8. When the employer has not contravened the conditions under Section 33 
(2) an application under Section 33 (A ) does not lie and hence I dismiss the appli 
cation under Section 33 (A ). In this connection I would point out that the petition 
filed by the Management under Section 33 (2) was dismissed on grounds stated in 
the Order and hence I did not accord approval to the Management. 

9 . I pass this award in terms specified above and this comes into effect from 
the date of its publication in the Government Gazette. 


Ernakulam , 
6-9-1960 . 


K. N.KUNJU KRISHNA PILLAI, 

Industrial Tribunal . 


APPENDIX 
Witness examined on behalf of the complainant 
WW1 

F. M. Fernandez . 


Witness examined on behalf of the Opposite Party 
EW1 

W. J. J. Bullic . 


1 . 


2 . 
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Exhibits marked on behalf of the complainant 
Ext. A .. 

Letter dated 2-10-1959 from the Manager, Munnar workshop 

to the Office Secretary, S. I. P. W. Union , Munnar. 
Bi.. Letter dated 3-10-1959 from the Manager to the Office Secretary. 
B .. Petition dated 17-9-1959 from M. C. Mathew to S. I. P. W. 

Union Secretary 
C .. Letter dated 30-9-1959 from the Manager to M. C. Mathew . 
D Summary Suspension Order dated 12-10-1959 from the Manager 

to M. C. Mathew . 
E .. Copy of the letter dated 10-10-1959 from the General Secretary 

to the Manager. 
F .. Copy of Memorandum of Settlement dated 15-11-1958 . 


4 . 


5 . 


6 . 
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1. Ext. I 


Exhibits marked on behalf of the Opposite party 

Copy of the Charge Sheet dated 23-9-1959 from the Manager 

to Sri F. M. Fernandez. 
Proceedings of Enquiry held at Munnar Workshop at 3-15 P.M. 

on 24th September , 1959 . 
III .. Copy of the Dismissal Order dated 5-10-1959 from the Manager 

to Sri F. M.Fernandez . 


2 . 


3 . 
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Kerala Gazette No. 41 dated 18th October, 1960 . 
PART I 

Health and Labour Department ( Labour) 

NOTIFICATION 
No. L4. 63165 |60| H & LD . Dated, Trivandrum , 22nd September 1960. 

The award of the Industrial Tribunal, Ernakulam in respect of the 
dispute between the Management of Puthumana Estate , Thaboor, 
Mookkannoor, Via Angamaly and Pulian Ittoop Poulose, Azhalam 
House, Mookkannoor P.O., Via ., Angamaly , received by Government on 
15-9-1960 is hereby published under Section 17 of the Industrial Dis . 
putes Act, 1947 (Central Act XIV of 1947 ) . 

By order of the Governor , 

V. V. JOSEPI, 

Secretary 
Before 
SRI K. N. KUNJUKRISHNA PILLAI, B.A., B.L., 

Industrial Tribunal, Ernalculam 
INDUSTRIAL DISPUTE No. 9 OF 1960 

Between 
Pulian Ittoop Poulose, Azakam House , Mookkannoor P.O., 
Via Angamaly . 

Complainant. 

And 
The Management, Puthumana Estate, Thaboor, 
Mookkannoor P.O., (Via ) Angamaly . 

Opposite Party . 
Representations : 

1. Mr. R.Hariharan , Advocate, Perumbavoor For the Opposite Party 
2. Mr. M. M. Cheriyan , Advocate, Ernakulam For the Complainant. 

AWARD 
This is a complaint filed by Sri Pulian Ittoop Poulosc, Azakan 
House, Mookkannoor P.O., Via Angamaly under Section 33A of the 
Industrial Disputes Act, 1947 which was registered as Industrial Dis 
pute No. 9 of 1960. The Management of the Puthumana Estate, Thaboor 
has filed objection . On behalf of the complainant, the complainant was 
examined as ww1 and Sri Cyriac. Puthumana was examined on behalf 
of the Management as EW1. Ext. A was filed by the complainant and 
Exts. I and II were filed by the Management. 

2. Industrial Dispute No. 33 of 1959 was pending adjudication and 
during the time it is alleged that the complainant was dismissed from 
8-2-1960. The award in the main dispute was sent to Government on 
6-9-1960. It is alleged by the complainant that the Management has 
contravened the provisions of Section 33 and hence he has to be reinstat 
ed with back wages. This is denied by the Management. The points 
to be determined are : 
( 1 )Whether the Management has contravened the provisions of 

Section 33, 
(2 ) If so whether the Management was justified in terminating the 

service of the complainant, and 
( 3 ) What is the relief ? 
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3. Admittedly Industrial Dispute No. 33 of 1959 was pending adjudi 
cation in which the complainant was a concerned workman and one of the 
issues referred is bonus for the years from 1954, 55 and 56. The ques 
tion of leave facilities of the workmen was also another dispute . So it 
is clear that the complainant is a workman concerned in the dispute. 

4. Regarding the first point it is not the case of the Management that 
they have not contravened the provisions of Section 33 of the Industrial 
Disputes Act. The Management has neither applied for approval or 
premission of the Authority before whom the main dispute was pend 
ing and further the Management has not paid the wages for one month . 
So it is a clear case where the Management has contravened the pro 
visions of Section 33 even though they would contend that they have 
not terminated the service of the complainant, but asked to do some other 
work . About the arguments of the Advocate on behalf of the Manage 
ment regarding the interpretation of Ext. A will be dealt with when I 
discuss the merits of the termination of the service. Now I hold that 
the Management has contravened the provisions of Section 33. 

5. Regarding the question whether the Management was justified in 
doing so it is strongly contended both in the objection and during the 
arguments that the Management did not terminate the services of the 
complainant, but has asked him to do some other work except the work 
of a tapper as the Management was convinced that the complaintant 
was unfit to do the tapping work . I have to decide this question first 
that is to say whether Ext. A notice is a notice of termination of the 
services or a notice transferring him from the tapping work to some 
other work . Ext. A is a registered notice issued to the complainant 
by Sri Puthumana Joseph John in which the latter has stated that he 
has caused damage to the rubber trees by careless tapping and hence 
he was asked not to continue to do that work . The notice says : 
ഈ ആണ്ട് താ ക ളെ എം ൻറ തോട്ടത്തിൽ ററാപ്പി ആ ജോലി ക്കായി എടു 
കാൻ നിവർത്തിയില്ലാത്തതു കൊണ്ടും മറാപ്പി ° ജോലിയിൽ നിന്നും ഒഴിവാക്കി 
പിരിച്ചുവിട്ടിരിക്കുന്നുഎന്നുള്ള വിവരം ഇതിനാൽ തെയ്യ പ്പെടുത്തിയിരിക്കുന്നു 
This clearly means that the Management has decided to get rid of this 
complainant from tapping work and hence discharged him . The learned 
Advocate on behalf of the Management would argue that the intention 
of the notice was that the Management wanted to give the complainant 
some other work except the work of tapping . If this was the intention 
the Management could have issued a notice offering the complainant 
some other work and that could have been stated in Ext. A. So how 
ever vehemently the learned Advocate may argue I am not convinced 
that Ext. A notice was not a notice of termination of service and it 
was definitely an afterthought to get rid of the violation of the provi 
sions of Section 33. 


6. It is further contended by the Management that the complainant 
was an inefficient tapper whose tapping work was completely unsatis 
factory and even in spite of warnings and punishment he had not im 
proved and hence the Management had no other option except to ter 
minate his work as a tapper. The learned Advocate would also argue 
that the Management could not follow the regular procedure before tak 
ing disciplinary action against the workman as the estate was a small 
holding and the Management was not fully conversant with the pro 
cedure. This is a pathetic admission , as the law on the question does 
not make a distinction between a small employer and a big employer. It 
is now a well-settled law that before taking disciplinary action against 
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a workman the Management however small it may be has to issue 
charge sheet, a show cause notice and a domestic enquiry on the prin 
ciples of natural justice. This concept of law has its emergence from the 
well accepted principle that even a worst criminal should be heard 
before he is dammed . This principle has given a gobye to the laissez 
faire theory of " hire and fire" and if the Management has not under 
stood it, it is none of the fault of the workmen and even in spite of 
my sympathy for the Management that the estate is managed more! 
or less as a family holding I cannot justify the conduct of the Manage 
ment. EW1 who was examined on behalf of the Management is a 
graduate in law and a young man who has taken up the profession of 
agricultural operations and to that extent he has to be congratulated. 
It is only a matter of regret that even this young graduate in law could 
not do justice to this worker even though he sewars that it is im 
possible to get on with the worker as a tapper. His contention that 
this worker was warned several times and once discharged and he was 
given the tapping work on account of the persuation of the President 
of the Union cannot hold good as far as this complainant is concerned 
as the Management has discharged the worker in an arbitrary way . I 
am inclined to accept the appeal made by the learned Advocate and the 
deposition of EW1 in that the small employers could not be expected to 
follow the legal procedure before terminating the services of their worker . 
While accepting this position I have to point out that a gross violation of 
the basic principles that should guide an employer in taking disciplinary 
actions against the workmen has been done . Hence the action of the 
Management was arbitrary and unjustifiable and the complainant has 
to be reinstated . 

7. It is also pointed out by Mr. Cheriyan on behalf of the complainant 
that the complainant was a member of the Estate Committee and he 
was one of the witnesses examined in the main dispute. It is true that 
he was examined as a witness in the main dispute after 8-2-1960 the date 
of discharge. But the fact that he, the complainant, took an active part 
along with some other workers in preferring the demands which gave 
rise to the adjudication of Industrial Dispute No. 33159 has to be 
accepted. Hence it seems to me that this active participation may also 
be in the mind of the Management when they arbitrarily discharged the 
worker . 


8. Regarding relief I have to state that an arbitrary discharge of 
service should naturally be followed by reinstatement with back wages . 
But it is deposed by EW1 that this worker was discharged once or twice 
on account of his inefficiency in tapping and he was warned several 
times. Even though Mr. Cheriyan would argue that this complainant 
was appointed as a tapper seven or eight years back it seems to me 
that his work is not sufficiently satisfactory . This is a ground for me 
not to award the complete back wages from 8-2-1960. Taking also into 
consideration that the estate in question is a small one and the Manage 
ment may not be able to bear a heavy compensation I award Rs. 100 
as compensation to the worker and he has to be reinstated immediately 
as a tapper . In case he is not reinstated within four weeks from the 
date of publication of this award in the Gazette, the Management should 
pay him the wages entitled to a tapper till he is reinstated. 

9. Even though Mr. Cheriyan would press for the cost, I order that 
both parties will bear their costs in the peculiar facts_of_this_cus 
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10. I pass this award in terms specified above and this would come 
into effect from the date of publication in the Gazette . 


Ernakulam , 
15-9-1960 . 


K. N. KUNJUKRISHNA PILLAI, 

Industrial Tribunal. 


APPENDLX 


Witness examined on behalf of the Complainant. 
WW1 Poulose . 

Witness examined on behalf of the Opposite Party. 
EW1 Cyriac Puthumana . 

Exhibit marked on behalf of the Complainant. 
Ext. А Notice dated 8-2-1960 from Puthumana Joseph John to 

Pulian Ittoop Poulose . 

Exhibits marked on behalf of the Opposite Party 
Ext. I Ietter dated 7-4-1959 to Sri John Puthumana . 
Ext. II Letter dated 8-4-1959 from A. P. Kurian to John 

Puthumana . 


Kerala Gazette No. 41 dated 18th October , 1960 . 
PART I 

Health and Labour Department (Labour) 

NOTIFICATION 
No. 64941/L5 /60 / H & LD . 

Dated , Trivandrum , 23rd September 1960 . 
The award of the Industrial Tribunal, Kozhikode in respect of 
the dispute between the Management of Sri K M.Moideenkutty , 
Stationery Merchant, Fonnani and Sri U.M. Abdul Kadır, C / o . 
K.M.Moideenkutty , Stationery merchant, Ponnani and their 
workmen represented by the Secretary , Ponnani Firka Peedika 
Thozhilali Union , Ponnani, received by Government on 21-9-1960 
is hereby published under Section 17 of the Industrial Disputes 
Act, 1947 (Central Act XIV of 1947 ) . 


By order of the Governor , 

V. V. JOSEPH , 

Secretary . 
Before the Court of the Industrial Tribunal, Calicut. 
(Monday , the 19th day of September , Nineteen 

hundred and sixty .) 

Present : 
SHRI V.U. JOSEPH , B. A. , B. L. , 

Industrial Tribunal, Calicut. 
INDUSTRIAL DISPUTE No. 78 of 1959 

Between 
1. Shri K.M.Moideenkutty , Stationery Merchant, Ponnani. 
2) Shri U. M. Abdul Kadir , C / o . K. M. Moideenkutty , 
Stationery Merchant, Ponnani. 

And 
The Secretary , Ponnani Firkha Peedika Thozhilali 

Union , Ponnani. 
Representation : 

Shri T. V.Mahadeva Iyer, B. A., B. L., 
Advocate , Calicut 

For Managements 
Shri C. P. Chandra Das , B. A., B. L., 
Advocate , Calicut 

For the Union 

AWARD 
By order No. 31255 /L5 / 59-1 of the Labour and Local Ad 
ministration Department of the Government of Kerala dated 
29-5-1959 the industrial dispute between K.M.Moideenkutiy , 
Stationery Merchant, Ponnani and Sri U. M. Abdul Khadir and 
their workmen was referred to this Court for adjudication . The 
issue referred is regarding the dismissal of Sri K.V. Mohammed . 

G 2857 
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2. In the statement of the union Secretary it is contended 
that the worker concerned was an employee uuder the first oppo 
site party Sri K. M. Moideenkulty . Mustaffa Scores, Ponnani 
was also owned by Sri K M.Moideenkutty . The second oppo 
sue party namely Shri U. M , Abdulkhadir was in charge of the 
Mustaffa store for and on behalf of the first opposite party . The 
second opposite party was an employee of the first opposite party . 
The worker concerned was employed in November, 1956 by the 
first opposite party in his shop on a monthly salary of Rs. 30 / 
Subsequently a branch business by name Mustaffa Stores was 
opened and the worker concerned was put in charge of it. The 
second opposite party was looking after the same. The emplo 
yees in tre Mustaffa Stores as well as in the shop of the first 
opposite party were considered as einployees of one uoit. Subse 
quently Mustaffa Stures was closed. Then the second opposite 
party and the worker concerned started work in the shop of the 
fist opposite party . Tae worker concerned was working continu 
ou : ly under the first opposite party from November, 1956 on 
wards. On 17-7-1958 the services of the worker were dispe . sed 
with without any reason whatsoever . The action of the manage 
ment in dispensing ibe service of the worker is illegal and high 
handed . There are ei.ployees junior to K. V.Mohammed, the 
worker concerned in this case . The shop conducted directly by 
the first opposite party and Mustaffa Stores were only two units 
of the business run by K. M. Moideenkutty . There are emplo 
yees junior to K. V. Mohammed . If there was surplusage of work 
ers the service of the last come ought to have dispensed with . 
In dispensing the service of the worker the management was 
actuated by ulterior motives anu the worker was actually victi 
mised for his trade union activities. The union prays to reinstate 
the worker with back wages and coutinuity of service . 

3. In the reply statement filed by the first opposite party 
Sri K M.Moideenkutty it is contended that he has never emplo 
yed the worker at any time in his shup. He further contended 
that the whole case set up by the union is false. U M. Abdul 
kuadir the second opposite party is the brother -in - law of Sri 
K. M Moideenkutty, the first opposite party . According to the 
first opposite pariy his brother -in -law was running the Mustaffa 
Stores and the worker concerned was working for some time in 
Mustaffa Stores under he second opposite party . The Mustaffa 
Stores is the second party s wn and independent business. It 
is ntithir a branch or a limb of the business of the first opposite 
party . The second opposite party also filed a separate reply 
Statement on the lines of the statement submitted by the first 
opposite party . The second opposite party also coniends ihat 
Mustoffa Stores was his own business anu was carried on by him 
alone in wnich the first opposite party had no interest whatso 

The.stcond op osile parly carried on the business only 
for a few months and then it was sold as a running concern and 
tlie employee was taken by the purchaser and was working in 
the shop. Taereafter it was reported to bim that he left the servi 
ces under the purchaser . 

I he union filed rejoinder controverl 
ing the management allegations. 


ever. 
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4. I. D.74/59 on the files of this court is between the same 
parties . The parties recorded all the evidence necessary for 
both the cases in I.D. 74/59, the award of which is also submitted 
to the Government today for pub.ication in the Government 
Gazette. The union examined WW1 to WW6 and marked Exts. 
W1 to W7A . The management examined MW1and 2 and marked 
Exts. M1 to M9. 

5. The worker concerned in this dispute is at Coimbatore. 
He did not come and give evidence in this case. The other union 
witnesses WW210 WW6 gave evidence supporting the contentions 
put forward in the union statement. Ext. Mi is the visiting book 
maintained in the shop run by K. M.Moideenkutty . From 1954 
onwards inspection notes are found in Ext. M1. No mention is 
made in Ext. M1 of the existence of any Mustaffa Stores. The 
names of workers employed by the first opposite pa cty are given 
in Ext. M1 reports. The labour department officers during their 
inspection had occasion to check up the number of employees 
wurking in the shop and actually verified with the names found 
in the employment register, Ext M2. Either in Ext. M1or M2 the 
name of K. V.Mohamed is seen . Ext. M8 is the assignment 
deed of business, called Mustaff Stores. Ext.M9 is the pronote 
executed for consideration of the sale price covered by Ext. M8. 
This is proved by MW2. MW2 Raghavan , is the purchaser of 
the business. He stated in his evidence that when he purchased 
the business the worker concerned was in the shop and he conti 
nued to work under him for 12 months and subsequently dis 
appeared . He further stated that at present the whereabouts of 
the worker is not known. This is spoken to by MW1 also . The 
evidence of MWs 1 and 2 is supported by the entries in Exts . M1, 
M2, M8 and M9. It is clear beyond doubt that the Mustaffa 
Stores was run by the second opposite party and he sold the 
same to MW2. When MW2 took possession of the shop the 
worker concerned was there as a worker . Subsequently he left 
the service voluntarily and his whereabouts are not known . It 
is admitted also by the union workers that Sri K. V. Mohammed 
is emplo , ed at Coimbatore . In view of the management evi 
dence supported by other reliable documentary evidence I find 
that the Mustaffa Stores was run by opposite party No. 2 and he 
sold the same to MW2, and further after the sale of the business 
to MW2 he worker concerned left the same voluntarily . It is 
not the case of dismissal. I therefore find that the worker is 
not entitled to any relief. 

I pass the award declaring that the worker is not entitled to 
any relief. " Parties to suffer their respective costs. This award 
will become enforceable after 30 days of its publication in the 
GovernmentGazette . 


Calicut, 
19-9-1960. 


V.U. JOSEPII, 
Industrial Tribunal. 
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APPENDIX 


Exhibits marked on the side of Management. 
Mº1 Visit book maintained in the Stationery shop by K. M ; 

Moideenkutty . 
M 2 Wages Register maintained by the management. 
M 3 Day book maintained by the management. 
M 4 Assessment order No. 155 /58–59 dated 21-6-1959 of the 

Asst. Sales Tax Officer to Sri U.M. Abdul Kader, Ponnani. 
M 5 Assessment order No. 432 dated 30-8-1958 of the Asst . 

Commercial Sales Tax Officer , Ponnani to Sri U. M. Abdul 

Kader . 
M6 Notice of provisional assessment and demand for payment 

of lax to Sri K.M.Moideenkutty . 
M 7 Original Receipt No. 527342 for payment of tax . 
M8 Deed of sale signed by Ramdas. 
M 9 Pronote signed by Raghavan and Ramdas . 

Exhibits marked on the side of Union . 
W 1 Petition dated 29-10-57 addressed to the District Labour 

Officer , Palghat by Union Secretary . 
W 2 Letter written to the Union Secretary by K. V. Abdu on 

11-12-58. 
W3 Retrenchment notice dated 11-12-58 , issued to Sri K. V. 

Abdu by the management. 
W 4 Letter No. 1199/58 dated 12-12-58 of the Assistant Labour 

Officer, Shoranur addressed to the Union Secretary . 
W 5 Copy of Appeal petition to the District Labour Officer 

and Appellate Authority , Palghat signed by K. V. Abdu . 
W 6 Copy of appeal petition under Section 41 ( 2) of the Madras 

Shops and Establishments Act addressed to the District 

Labour Officer , Palghat by Sri K. V. Mohammed . 
W7 Files No. S. E. 927/58 of the District Labour Officer , 

Palghat. 
W8 Page 69 of the file of the District Labour Officer Palghat. 

Witnesses examined on the side of Union . 
WW1 E. T. Kesavan 
WW2 T. V.Kunhimohammed 
WW3 K. V. Abdu 
WW4 K. Abdulla 
WW5 E.T. Kesavan 

WW6 K. Abdulla 
Witnesses examined on the side of Management. 

MWI K.M.Moideenkutty 
MW2 Raghavan 


Kerala Gazette No. 41 dated 18th October , 1960 . 
PART I 
Health and Labour Department (Labour) 

NOTIFICATION 


No. 65763|L5/60-1 H & LD . Dated , Trivandrum , 27th September 1960 . 

The award of the Industrial Tribunal, Kozhikode in respect of the 
dispute between the Management of Feroke Tile Works, Feroke and their 
workmen represented by the Secretary, Tile Workers Union , Feroke 
and the Secretary , Tile Mazdoor Sabha, Feroke received by Government 
on 24-9-1960 is hereby published under Section 17 of the Industrial 
Disputes Act, 1947 ( Central Act XIV of 1947) . 


By order of the Governor, 

V. V. JOSEPH , 

Secretary. 
Before the Court of the Industrial Tribunal, Calicut 
(Wednesday, the 21st day of September, Nineteen hundred and sixty.) 

Present : 
SRI V. U. JOSEPH B.A., B.L., 

Industrial Tribunal, Calicut 
INDUSTRIAL DISPUTE No. 99 OF 1959 

Between 
The Manager , Feroke Tile Works, Feroke 

And 
1. The Secretary, Tile Workers Union , Feroke. 

2. The Secretary, Tile Mazdoor Sabha, Feroke. 
Representation : 
Shri P. K. Kurian, Bar- at - law , 

For Management. 
Ms. Menon and Pai, Advocates, Ernakulam 
Shri C. P. Chandra Das, B.A., B.L., 
Advocate , Calicut. 

For 1st Union . 
Shri P. K. Sankaran Kutty. 

For 2nd Union . 
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AWARD 


By order No. 51356|L5 |59-1 of the Labour and Local Administration 
Department of the Government of Kerala dated 5-10-1959 the Industrial 
dispute between the management of Feroke Tile Works, Feroke and 
their workmen was referred to this Court for adjudication . The issue 
remitted to adjudication is regarding the question of bonus for the 
year ending 31st March, 1959. In the order of reference the tile 
workers union, Feroke alone was a party. Subsequently the Secretary, 
Tile Mazdoor Sabha, Feroke applied for impleading the Tile Mazdoor 
Sabha also as a party and the same was allowed . 

C. 2925 
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2 . Both unions filed separate statements. The unions claimed 25 % 

reference. 
of their basic wages towards bonus, for the year under 
According to the unions in the year under reference the management 
has made huge profits to meet the demand of the union. The wages 
paid to the workers also is very low and the gap between existing wage 
and the living wage has to be bridged by the payment of bonus. Accord 
ing to the unions the workers have contributed substantially to make 
profits. The management during conciliation stage offered 8 1/3 per cent 
of the basic wages as bonus for the relevant year . The union was 
prepared to accept the same as a part payment, without prejudice to 
their contention to claim 25 % . The offer of 8 13 per cent of the basic 
wages by the management was in full and final settlement of the claim 
of workmen for bonus to which the workers were not willing. It is also 
alleged that the management did not place before the union the balance 
sheet and other relevant documents at the conciliation stage. The union 
prays to grant the 8 13 per cent of the basic wages offered by the 
management as interim relief and award 25 % of the basic wages as 
bouns for the relevant year. In the reply statement of the manage 
ment it is contended that in the year under reference there is no surplus 
profit available after deduction of prior charges and therefore the 
workers are not entitled to get anything towards bonus. The management 
has denied all the allegations in the Union statement point by point. 
The union allegations that the management has made huge profits for 
the year and the wages given by the management are below the living 
wage are denied in the statement of the management. According to 
the management the balance sheet and profit , and loss account of the 
company are irrelevant for determining the claim for bonus raised by 
the workmen of the Feroke Tile Works. Feroke Tile Works is a separate 
Unit of the company. Separate balance sheet and profit and loss account 
are maintained for the Feroke Tile Works and the workmen of the 
Feroke Tile Works do not contribute to the working of the other units 
of the company. Although there was no available surplus for the year, 
with a view to settle the matter amicably and in the interest of indus 
trial peace the management offered an ex - gratia amount equivalent to 
one month s basic wages in full and final settlement of the issue of 
bonus for the year under reference . This offer was not accepted by the 
union and workers and the offer was also withdrawn by the management. 
The union is not entitled to get anything on the basis of the offer already 
withdrawn by the management. The correct position regarding the 
working of the Feroke Tile Works for the relevant year was placed 
before the union , when they demanded bonus . According to the manage 
ment the prayer for the payment of 8 113 per cent of the bonus as 
interim relief is un- sustainable. According to the management the 
workmen are not entitled to any bonus for the year in question and the 
demand for bonus has to be rejected . The - Secretary , Tile Workers 
Union , Feroke filed a rejoinder controverting the management allegations. 

3. The management examined MW1 to 3 and marked Exts. M1 to M13. 
The Union marked Exts. W1 to W7 and did not adduce any oral evidence. 


4. The workmen in an industrial establishment are entitled to get 
bonus as of right provided there is available surplus profit after meet 
ing the prior charges. The following are prescribed as the prior charges 
on gross -profits . 
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1. Provision for depreciation. 
2. Reserves for rehabilitation . 
3. Return at 6 % on paid up capital. 
4 . Return on the working capital at a lesser rate than the return 

on paid up capital, and 
5. An estimated amount in respect of the payment of Income-tax . 
The surplus that remains after making the aforesaid deductions would 
be available for distribution towards bonus. Ext. M2 and M3 are balance 
sheet and profit and loss account respectively for the year ended 31st 
March , 1959. The net profit for the year is Rs. 46,791. According to 
M3 the following 3 items are extraneous profit to which the worknen 
have not contributed ; ( 1) excess provision made in the previous reversed 
Rs. 27,908, (2 ) Miscellaneous receipts 1,608, ( 3) its property revenue 
2,802 ; the three items together comes to 32,318. This amount has to 
be deducted from the net profits. Ext. M4 given below is the work sheet 
filed by the management. 

FEROKE TILE WORKS, FEROKE 
WORK -SHEET-- YEAR ENDED 31-3-1959 


Net profit as per profit and Loss Account 
Add : Depreciation : 


46,971 
1,04,910 


1,51,881 


Less : 

Extraneous profits to which the workmen have not 
contributed ; 
1. Excess provision made in previous years 
reversed 

Rs. 27,908 
2. Miscellaneous receipts 

1,608 
3. Property Revenue 

2,802 


32,318 


1,19,563 


Less : 

1. Depreciation at income- tax rates 


1,04,910 


14,653 
7,546 


2. Income- tax at 51.5 % 


7,107 
18,000 


3. Return on Capital of Rs. 3,00,000 at 6 % 


-10,693 

1,128 


4. Return on Reserve of Rs. 28,238 at 4 % 


--12,021 
1,98,086 


5. Annual rehabilitation as per statement attached 


Deficit 


-2,10,107 
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has 


The statutory depreciation allowed under the income-tax Act is 1,04,910 . 
The income-tax actually paid is 7,546. After paying the depreciation and 
income- tax what is left is only 7,107 . To pay 6 % interest on 3 lakhs 
rupees capital it comes to Rs. 18,000. So there is not even suíficient 
amount to pay interest on capital at 6 % rate . The 

company 
claimed 1,98,086 towards actual rehabilitation . As there is not even 
sufficient amount to provide interest on capital it is not necessary in 
this proceeding to go into the question as to how much amount has to 
be allowed towards annual rehabilitation . W6 is the work -sheet filed 
by the Union . There the learned counsel for the union has allowed only 
88,887 towards depreciation instead of 1,04,910 . This depreciation 
amount of 1,04,910 is the amount fixed by the income-- tax officers 
according to the Income tax Act. The company is entitled to have the 
full amount allowed towards depreciation. Again in the work -sheet 
filed by the learned counsel for the union he allowed only Rs. 10,000 as 
against a claim of Rs. 34,956 made by the company towards establish 
ment expenses . The company officers are entitled to commission as 
per an agreement with the company . In Ext. W6 the Learned Counsel 
allowed only a part of it. This is not correct. The company is also 
entitled to the full establishment expenditure spent by them as an item 
of trade expenditure. The deductions made by the learned counsel in 
Ext. W6 are not allowable. I find that there is no available surplus to 
pay bonus. The question as to how much amount the company is en 
titled towards rehabilitation does not arise for consideration in this case . 
So I do not decide that question . 


6. The company as a gesture of goodwill and with a view to inaintain 
good relations with the workers and union offered 8 113 per cent of 
the basic wages towards bonus. The union was not prepared to accept 
this in full and final settlement of the claim for bonus. Subsequently 
the offer was withdrawn by the management. In the early stages of 
the proceedings also at iny suggestion the management was willing to 
pay bonus amounting to 8 1/3 per cent of the basic wages in full settle 
ment of the claim . 

That too was not accepted. Legally there is no 
available surplus to justify the payment of any bonus and I do not also 
award anything towards bonus. The workmen refused to accept the 
offer of the management perhaps thinking that they would get more. 
Of course they were thoroughly ill-advised. This was an unwise step 
on the part of the worlcers. For this unwise action of the union it 
will be regrettable to punish them by denying the magnanimous offer 
made by the management. Workers are workers and they are ignorant 
and poor. I hope the management will be magnanimous enough to 
pardon the imprudence of the union . In order to maintain good rela 
tions between employer and employee, it is desirable to pay the amount 
already offered. It will be too much to punish them by denying what 
was already been offered. 


I pass the award declaring that the workers are not entitled to any 
bonus and the same shall become enforceable after 30 days of its publi 
cation in the Government Gazette . 


Calicut, 
21-9-1960 . 


V. U. JOSEPHI , 
Industrial Tribunal. 
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APPENDIX 


Exls marled on the side of the workmen , 
W1. Letter dated 29-5-1959 to the Factory Committee Secretary of 

the Tile Workers Union, written by the manager , Feroke 

Tile Works. 
W2. Resolution passed by the General Body meeting of the inembers 

of the Tile Workers Union , Feroke in the Feroke Tile Works 

dated 25-7-1959. 
W3. Copy of letter dated 10-9-1959 to the management, Feroke 

Tile Works by the General Secretary of the union . 
W4. Copy of the conciliation report of the District Labour Officer, 

Kozhikode. 
W5. Copy of letter dated 25-9-1959 from the Manager, Feroke Tile 

Works, Feroke to the Secretary , Factory Committee of the 

Ferole Tile Workers Union . 
W6. Work sheet . 
W7. Normal depreciation allowable under the Income-tax Act . 

Exts. Marked on the side of the management. 
M1. Balance sheet of Madura Company Private Ltd., for the year 

ended 31st March , 1959. 
M2. Balance sheet of the Feroke Tile Works, for the year ended 

31-3-1959. 
M3. Profit and Loss account for the year ended 31-3-1959 of the 

Feroke Tile Works, Feroke. 
M4. Copy of the work - sheet for the year ended 31-3-1959. 
M5. Statement showing nett annual rehabilitation cost . 
M6. Statement showing the rehabilitation cost of buildings etc., 

on 31-3-1959. 
M7. Statement showing the rehabilitation of buildings of the Feroke 

Tile Works . 
M8. Statement showing the rehabilitation cost of pallets, furniture 

and fixtures and Motor Cars . 
M9. Statement showing the rehabilitation of Machinery and Elec 

tric installations as on 31-3-1959. 
M10 . List of machinery and electric installation (Between 1914 

1948 ) . 
M11. Statement showing the Inventory per 31-3-1959. 
M12 . Statement of depreciation . 
M13 . Wages bill. 

Witnesses examined on the side of the management. 
MW1 

George V. John . 
MW2 D. M. Rajagopal. 
MW3 V. Santhanam . 


G. 2925. 


